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S. 2015 and H. R. 5949 Federal Regulation of 
Motor Vehicle Sizes and Weights * 


Analysis and Comments 


By J. Nrytan BEALL, 


General Counsel, American Trucking Assns., Inc. 


This legislation was introduced by the Chairmen of the Senate 
Committee on Interstate Commerce and the House Committee on Inter- 
state and Foreign Commerce, pursuant to a report by the Interstate 
Commerce Commission on the need for federal regulation. 

The Bill amends Sec. 226 of the Interstate Commerce Act and 
provides that public officials and private parties may complain to the 
Commission respecting unreasonable obstructions or burdens on inter- 
state commerce. The Commission is empowered to investigate the com- 
plaint and must consider the character of highways, cost of maintenance, 
safety of the public, economy of transportation, national defense and the 
National Transportation Policy. 

The Commission must give notice, hold hearings and cooperate with 
the states and the U. S. Bureau of Public Roads. After hearing, the 
Commission may prescribe reasonable regulations. Power to make 
emergency regulations and to jointly enforce the federal regulations is 
reserved to the states. Jurisdiction is conferred on the U. 8S. District 
Courts to issue injunctions to enforce the Commission’s orders. 


PuRPOSE : 


The clear and exclusive purpose of this bill is to remove certain 
unreasonable restrictions on interstate commerce. The limitation to 
unreasonable restrictions against interstate commerce immediately di- 
rects the legislation to matters exclusively within the jurisdiction of 
Congress, and excludes the legislation from any matters reserved to the 
states. No state can possibly have a constitutional right to impose an 
unreasonable burden on interstate commerce. 

This bill merely implements existing legislation, such as, the Inter- 
state Commerce Act and the Federal Highway Aid Acts. 





* Epitor’s Note:—These bills involve important but controversial legislation. In 
cases of this kind, it is the policy of the JourNat to present both sides of the issues. 
. Ninian Beall, Esq., General Counsel for the American Trucking Associations, Inc., 
as prepared an analysis as a proponent, and John E. Benton, Esq., General Counsel 
for the National Association of Railroad and Utilities Commissioners, has prepared 
an analysis as an opponent. Both views are presented in this issue of the JouRNAL. 
S. 2015 and H. R. 5949 are companion bills. 
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Scope: 


The jurisdiction of the Commission is limited to complaint cases in- 
volving state and municipal restrictions on the size and weight of trucks 
and buses. The Commission is not given a roving jurisdiction to make 
general investigations and general orders. The complaint must allege 
that the offending state regulation unreasonably obstructs, burdens or 
discriminates against interstate commerce. In order to sustain the com- 
plaint, it will be necessary to find that the regulation complained of is 
ed — for the preservation of the highways or the safety of the 
public. 

Before the Commission may make an order granting relief, it must 
find that such action is necessary to carry out the National Transporta- 
tion Policy, will promote efficiency, economy and the national defense. 
The Commission cannot reduce any size and weight regulation which 
any state has found to be necessary for its requirements in connection 
with either interstate or intrastate commerce. 


ADMINISTRATION : 


Administration is vested in the Interstate Commerce Commission 
which is the only federal body having jurisdiction to carry out the 
National Transportation Policy. 


HEARINGS AND INVESTIGATIONS : 


State regulations cannot be set aside in whole or in part without 
a public hearing. There must be an exhaustive investigation of all of 
the highway and safety factors involved. Relief can be granted only 
upon a finding that it will be consistent with public safety and preserva- 
tion of the highways. 

The Commission must cooperate with state officials and with the U. 
S. Bureau of Public Roads. 


PowEnrs : 


The Commission can only require that the existing highway routes, 
named in the complaint, be available for interstate commerce to the 
extent of their present reasonable capacity, and nothing more. The 
Commission cannot require any state to improve either highways or 
bridges. 

NEcESSITY FOR FEDERAL ACTION : 


No state or group of states can possibly know what the requirements 
of interstate commerce and of the national defense may be. 

In principle, the conflicting state size and weight laws are identical 
with the situation which confronted Congress in connection with the 
Federal Highway Aid laws. The first Federal Aid Act was passed in 
1916 and appropriated money for the states to spend. After 5 years, it 
was found that large sums had been appropriated and spent but no con- 
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nected interstate highways were built or even planned. After 5 years, 
the states had adopted no standards of design or. construction which 
would eventually result in an interstate highway system. 

Confronted with that situation, in 1921 Congress amended the Fed- 
eral Aid laws and provided that projects and specifications must be 
approved by the U. S. Bureau of Public Roads. Now, we have had 25 
years of federal appropriations, approximating $3,000,000,000, and for 
20 years we have had federal planning and design of roads, and we now 
have many good interstate roads. 

When Congress was considering the 1921 amendment to the Federal 
Aid Act, state highway officials testified before the Congressional Com- 
mittees and said that it was impossible for the states to plan interstate 
highways and that the matter must be directed by the federal govern- 
ment. What those state officials said with respect to the building of 
highways applies with equal force to the use of highways after they 
have been built. 

Practically all of the states have commissions or boards whose duties 
relate to state requirements in connection with the movement of intra- 
state commerce. There is no comparable federal board or commission 
having jurisdiction over national requirements from the standpoint of 
interstate commerce. 

This bill does no more than create for interstate commerce what 
the states have always had for intrastate commerce. The federal govern- 
ment has an interest in securing for the public the benefit of the several 
billions which it has invested in highways. 


INTERSTATE COMMERCE ACT: 


There are many provisions in the Interstate Commerce Act regu- 
lating transportation by motor vehicle which were designed to guard 
the public against discriminations, particularly with respect to rates and 
service. It seems to be idle to put those provisions in the law governing 
motor carriers and then leave the regulation of the vehicles, which are 
the implements of interstate commerce, entirely subject to unreasonable 
trade barriers. 

In order to avoid discriminations between persons and places under 
the Interstate Commerce Act, it is necessary for motor carriers subject 
to the Commission’s jurisdiction, to charge the same rates, regardless of 
state laws. This simply means that shippers living in states with reason- 
able regulations have imposed on them the burden of making up the 
deficits in operations in the states with unreasonable laws. 

The National Transportation Policy directs the development of ‘‘a 
national transportation system by * * * highway * * * adequate to meet 
the needs of the commerce of the United States, of the postal service, 
and of the national defense.’’ 


Stare anp Court AcTION : 


Trade barriers cannot be removed by the states because groups 
having political influence and a private and special interest in restricting 











438 I. C. C. PRACTITIONERS’ JOURNAL 





highway transportation have defeated, and will continue to defeat, volun- 
tary action by the states. The interests which are largely responsible for 
these trade barriers against highway transportation are now wiring and 
writing members of Congress to defeat this legislation. They want the 
trade barriers to stay. 

How effective these groups may be, can be illustrated by pointing 
out that they do not have to be successful in all states in order to create 
trade barriers. If they are successful in a few states, they will have 
erected barriers against the interstate highways. All interstate trucks 
must abide by the lowest restriction found in any state which they oper- 
ate across. State highway officials have urged greater uniformity for 
years but their efforts have been largely frustrated. 

The removal of trade barriers through court proceedings is impos- 
sible. In the case of South Carolina v. Barnwell, 303 U. S. 177, the 
Supreme Court held that the District Courts were without jurisdiction, 
and this tendency of the Supreme Court was reviewed by Mr. Justice 
Jackson in Duckworth v. Arkansas, decided December 15, 1941. 


TRANSPORTATION ECONOMIES: 


According to the Commission’s study, the cost of transportation by 
truck is reduced from 8.3¢ per ton mile to 1.le per ton mile as the gross 
weight of the vehicle, including load, is increased from about 7 tons to 
about 25 tons. Commissioner Eastman pointed out in his testimony that 
the for-hire trucks represented about 24% of all trucks found on the 
inter-city highways and carried 50% of the commerce, measured by ton 
miles. The importance of trade barriers is not how many vehicles are 
affected, but the volume of commerce which they carry and whether the 
public must pay 8c per ton mile or le per ton mile. 

Practically every state has a board or commission to consider the 
intrastate requirements of the state but there is no federal board with 
comparable jurisdiction with respect to interstate commerce. The states 
have recognized the fact that the inflexible statutory size and weight 
regulations which they have enacted do not even meet the requirements 
of intrastate commerce. 

To take care of this situation, numerous exemptions are provided. 
Many commodities, such as, lumber and farm products, are frequently 
exempt. Generally, the state weight laws have no application in certain 
cities, and it is possible to transport practically anything from a railroad 
station to any part of a city, and frequently to any place within a radius 
of 10 miles. 

While this provision helps intrastate commerce, and favors railroad 
transportation, it discriminates against motor carrier transportation be- 
cause the state limitations would prevent motor carriers from trans- 
porting the commodities over the highways in order to get to the cities. 

Another provision which the states employ to aid intrastate com- 
merce is the issuance of special permits. These may be easily obtained 
by local people, but are frequently of no help to the interstate carrier. 
Generally, these permits can be obtained at distant places in a state, and 
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olun- frequently the states require the permits to be obtained 24 hours or more q 
e for in advance of the date they are to be used, and cannot be obtained at 
and night and on Sundays and holidays. 

t the As a practical matter, it is impossible for an interstate carrier oper- 


: ating through several states to secure these permits and expedite the 
iting handling of shipments. 


reate Permits could still be required by the states under this bill for the 
have occasional loads in excess of the limits fixed by the Commission, and their 
“ucks issuance would be left entirely to the states. 

per- Trade barriers in the form of conflicting size and weight laws have 
’ for reduced motor transportation to only 40% efficiency and result in a 40% 


excess consumption of rubber. 


1pos- 
_ BENEFITS OF THE BILL: 
stice The bill will afford relief only as to those trade barriers and burdens 


which are unnecessary and unreasonable. It will not remove all burdens 
or produce national uniformity. It will go as far as factual situations 
will permit, and no further. 
The bill will not require a state to increase its limitations if the 
n by highways will not stand the increase, but under this bill a state may be 





TOSS required to permit the use of an interstate highway, constructed with 
1s to federal funds, up to the reasonable capacity of that highway. The 
that jurisdiction of the Commission will be limited to such highways or por- 
the tions of highways as may be involved in a complaint. 
ton This raises the question as to whether this piece-meal handling of 
axe the problem will not result in as many conflicting regulations by the 
' the Commission as the states now have. That would not be true. About 
85% of interstate commerce moves over about 15% of the roads. The 
the 15% of the highways which carry the great bulk of interstate commerce 
with are generally the best roads and those which have been built in accord- 
ates ance with federal plans and specifications. Under these circumstances, 
ight the relief will be substantial, and, to a large extent, uniform. It is these 
ents best roads, these main interstate highways, that are mostly subject to 
unreasonable restrictions. 
ded. 
«4 FEDERAL vs. STATE DIscRETION : 
oad The question is presented as to whether a federal agency, in co- 
lius operation with the Federal Roads Administration and the state highway 
officials, can be in a better position to determine the reasonableness of a 
‘oad state regulation than the state itself. 
be- The question pre-supposes a difference of opinion respecting the 
AnS- issues which may be involved, and involves a misconception of the nature 
Ss, of trade barriers against which this bill is intended to operate. 
om- There might develop a difference of opinion as to the capacity of 
ned a particular highway or bridge, but in that case, after hearing, the doubt 
‘ier. would probably be resolved in favor of the state. This bill looks to the 


and removal of burdens on, and discriminations against interstate commerce, 
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which have nothing to do with differences of opinion as to the capacity 
of highways or bridges. The wide variation in state laws and regulations 
which constitute trade barriers, applies to identical types of highways 
in the several states which were constructed through the use of Federal 
Aid funds, and constructed on identical plans and standards approved 
by the U. 8. Bureau of Public Roads, which approval was necessary 
before the funds were allocated to the states for the projects. 

Trade barriers which have nothing to do with the capacity of high- 
ways are numerous, but one or two illustrations should be sufficient. 

Kentucky restricts trucks to 18,000 pounds gross weight on all class- 
es of highways. This limitation applies regardless of whether the vehicle 
is a single truck or a tractor semi-trailer combination, and regardless of 
the number of axles, or tires or the distribution of the weight. 

That state has many miles of highways of the finest type which have 
been built with Federal Aid and according to federal specifications and 
standards. These fine roads are identical with highways found in every 
state in the union. Similar highways in other states are permitted to 
carry from 16,000 to 22,000 pounds per axle and gross weights from 
40,000 to 70,000 pounds. 

The Kentucky law makes no distinction between the high-class roads 
and the secondary and county roads. Can it be said that it was the 
judgment of anyone in Kentucky that these best highways are only good 
for 18,000 pounds? Even Kentucky does not think so. Kentucky does 
not apply its 18,000-pound weight limitation to buses and those vehicles 
weigh from 22,500 pounds to more than 30,000 pounds. Can it be said 
that a highway would be unsafe for more than an 18,000-lb. vehicle 
hauling freight, and still be safe for a 30,000-lb. vehicle hauling pas- 
sengers ? 

This is a discrimination against types of transportation agencies 
engaged in interstate commerce. 

With respect to intrastate commerce, it may be the policy of Ken- 
tucky to discourage transportation of freight by truck and to force that 
traffic to the railroads. It may be the policy of Kentucky to encourage 
the transportation of passengers by bus. But, whatever the policy of 
Kentucky may be with respect to intrastate commerce, that state has no 
right to dictate any policy whatever with respect to interstate commerce. 

Conflicting regulations apply to identical types of highways in the 
several states. A state may have many kinds of highways within its 
borders, but it certainly has no right to impose an unreasonable limita- 
tion on the best roads built with federal aid, simply because it has not 
yet, and probably never will, improve all of the highways in the state to 
a single standard. 

It cannot be a matter of judgment that the best highways will not 
stand a greater weight simply because some secondary road in the state 
will not carry the same weight. 

Very few of the states have laws which distinguish between classes 
of highways. 

The unreasonable restrictions against which this bill is directed have 
no relationship to safety or preservation of the highways. 
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No two states have identical size and weight laws and regulations. 
$1 states permit municipalities to establish regulations which are dif- 
ferent from those of the state in which they are located. 

While 96 inches was standard width for trucks in every state in the 
Union, South Carolina reduced the width to 90 inches, regardless of the 
width of the highway. The Supreme Court in South Carolina v. Barn- 
well, 303 U. S. 177, held the restriction to be constitutional in the absence 
of federal regulation. 

The law did not reduce the width of buses; they were still allowed 
96 inches. No judgment of state highway officials was involved in that 
trade barrier. 


DESIRABLE AMENDMENTS: 


Few, if any, trade barriers represent the deliberate policy of a state 
to burden interstate commerce. Trade barriers arise because the state 
cannot possibly know the requirements of interstate commerce or because 
competitive interests put selfishness above the public welfare. 

This bill will operate as a friendly means of cooperating with the 
states. Adjacent states should not suffer because some backward state 
refuses to modernize its highway laws. 

In bringing about the desirable results, care must be exercised not 
to go beyond the necessities of the situation. Commissioner Eastman 
pointed out that the Commission did not want the power to reduce the 
limitations in any state. The terms ‘‘maximum and minimums’’ as used 
in the bill are confusing and ‘‘reasonable regulations’’ should be sub- 
stituted. 

To make it perfectly clear that the Commission cannot reduce the 
state limitations there should be added: ‘‘ Provided that nothing in this 
section shall be construed to authorize the Commission to prescribe for 
interstate commerce any regulations more restrictive than those provided 
by the state for intrastate commerce.”’ 


Some Grounds for State Commission Opposition to 
the Enactment of the Big Truck Bills 
now Pending in Congress 


By Joun E. BENTON, 


General Solicitor of the National Association of Railroad 
and Utilities Commissioners 


On August 14, 1941, the Interstate Commerce Commission sent a 
report to Congress, since printed as House Document 354, 77th Congress, 
recommending the enactment of legislation to give to the Commission 
jurisdiction to set aside State laws and regulations limiting the sizes or 
weight of vehicles operated by motor carriers in interstate commerce, 
and to prescribe in lieu thereof Federal limitations. 

On August 28, 1941, at its annual convention, the National Associa- 
tion of Railroad and Utilities Commissioners adopted a resolution de- 
claring the opposition of the Association to such legislation, and directing 
the representatives of the Association ‘‘to oppose the same at any legis- 
lative hearing which may be held thereon.’’ 

A bill has been drawn by the Commission, following the recommen- 
dations of its report, which is now pending in each branch of Congress, 
in the House as H. R. 5949 and in the Senate as S. 2015. 

The bill provides only for increasing size and weight limits. Its 
sole purpose is to grant Federal authority for the operation of big 
trucks, in disregard of the size and weight limits fixed by the laws of the 
States. The procedure by which this is to be done is analogous to the 
now familiar Shreveport procedure, under Section 13 of the Interstate 
Commerce Act, for the setting aside of intrastate rates, claimed to oper- 
ate as an undue burden on interstate commerce. 

In most States the limitations on sizes and weight of motor vehicles 
are imposed by statutes, and not by State commission orders. Most State 
commissions exercise no jurisdiction respecting sizes and weights of 
vehicles of motor carriers. Opposition on the part of State commissions 
to this bill nevertheless appears to be universal. What are the grounds 
of this opposition ? 

The opposition rests not so much upon the contention that the 
legislation proposed is unconstitutional as upon the ground that it is 
wrong in political principle, because it represents an abandonment of 
democratic control over the most important public works of the States, 
and a transfer of the powers of government over those public works to 
a bureaucracy. 

Every order which may be made by the Interstate Commerce Com- 
mission under this bill, if it is enacted, will carve out a portion of the 
highway system of a State, and destroy the right of the people to control 
that portion. Thereafter, so long as the order remains in force, the 
State can not in any way change the law governing that portion of its 
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highway system, with respect to the matter covered by the order. It 
ean not even enforce the limitations imposed by the Federal order. 
Violation of that order will be a Federal crime, punishable only in the 
Federal courts. 

There is no situation which justifies such destruction of State power. 
The Commission, in its report, states that ‘‘considerations of safety and 
convenience do not * * * require that Congress enter this field of regula- 
tion.’ The sole ground stated for recommending the legislation is that 
the cost of freight transportation upon the highways will be made lower 
by increasing size and weight limitations. 

The Commission finds and reports that existing State laws and 
regulations do not handicap ordinary truck operations to any substantial 
degree, and that they have no effect whatever upon the ‘‘great pre- 
ponderance’’ of commercial vehicles. The following may be quoted 
from page 21 of the Commission’s report to Congress : 


‘‘Data presented in the staff report indicate that the great pre- 
ponderance of all commercial vehicles which use rural roads are not 
affected by these laws. Thus, the average gross weight of all such 
equipment is less in Idaho, whose laws are fairly high, or high, than 
in Kentucky, whose laws are generally considered the most restric- 
tive of any. * * * Carriers who are restricted by size and weight laws 
may be divided between those regularly and those occasionally re- 
stricted. The first group includes those who could use larger equip- 
ment in their day-to-day operations and the latter, those whose 
normal needs are satisfied by relatively small equipment with occa- 
sional need to carry larger loads. The bulk of all vehicles in every 
type of service which are restricted probably are restricted only 
occasionally, but the selection of equipment would not be significant- 
ly influenced by these occasional needs. It appears that the pre- 
dominant number of the regularly restricted vehicles are in the 
relatively long-haul field and consist of vehicles of for-hire and pri- 
vate carriers engaged largely in a transportation function directly 
competitive with rail transportation. Exceptions to be noted are 
large vehicles used in operations to points without rail service. The 
number of vehicles regularly affected by existing limitations is on 
the whole relatively small, but these vehicles are far more important 
in terms of the service they render. In addition, there are larger 
numbers of vehicles occasionally restricted by existing limitations.’’ 
(Italies supplied) 


When the Commission speaks of importance ‘‘in terms of service 
rendered,’’ it has reference to the ton miles of traffic moved. Upon that 
basis a big truck loaded to the limit, and rolling day and night would 
out-weigh in importance many smaller trucks engaged in normal opera- 
tion locally. In this connection, on page 149, the Commission said: 


‘‘There is a tendency, as noted in part IV, for the heavier 
vehicles in the property-carrying group to be used for the longer 
hauls. The result to some extent is a greater use of the larger and 
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heavier units during the hours of darkness. Also, with increasing 
length of haul there is a tendency for a much greater utilization of 
the vehicle from a mileage viewpoint.’’ 


If it is desirable to crowd the highways night and day with big 
freight trucks, there may be a point in passing this legislation, but not 
otherwise. 

The Commission, in its report to Congress, setting forth the benefits 
which would result from Federal regulation says: 


‘*The carriers * * * specified that they would be able to com- 
pete more effectively with the railroads for carlot traffic, to meet 
cuts in competitors’ rates, to handle the larger loads shippers are 
now offering, to hold themselves out to carry more bulky and low- 
grade heavy freight, of which there has been an increase of late, and 
to handle traffic for longer distances at lower rates than at present.” 
(Italies supplied) 


The Commission expresses its own view as follows: 


**Summarizing * * * it is shown * * * that with respect to the 
public highways which serve as the principal arteries of interstate 
commerce, State limitations may be, and probably are, less liberal 
than ts necessary for the proper protection of the highways * * * and 
the public safety. That where such conditions exist, the limitations 
operate as an obstacle to the flow of interstate traffic, render trans- 
portation more costly and * * * create a need for Federal interven- 
tion.’’ (Italics supplied) 


The Commission thus makes clear its view that wherever the high- 
ways can carry heavier truck loads than State laws permits, the State 
laws constitute ‘‘an obstacle to the free flow of interstate commerce” 
which create a need for Federal intervention because they ‘‘render 
transportation more costly.’’ 

The capacity of the highway to carry heavier loads is the test the 
Commission thus proposes for application. If the bill is enacted, the 
examiners of the Commission will make orders accordingly. It will re- 
sult that truck weight limits will be greatly increased upon the principal 
highways of most of the States of the Union. 

The bill, however, applies not to the principal highways alone, but 
to every highway. Increased limits upon the principal highways will 
not satisfy the truckers. They will seek increased limits upon the 
secondary highways. ' 

Complaints filed with the Commission must be acted upon. The 
limits allowed will be based upon the load carrying capacity of the roads. 
Each order will be a Federal law fixing limits for the highway covered. 

Varying Federal limits will accordingly be established within the 
same State, the orders increasing in numbers from year to year. At the 
same time, upon roads not covered by Federal orders the State limits 
will continue in effect. 
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How can truckers know what limits are in force and where: and how 
ean any such patchwork system of laws be enforced? The Interstate 
Commerce Commission can not provide an army of inspectors to police 
the highways, and such inspectors could not enforce such various limita- 
tions, if they were provided. 

If the highways are opened to trucks as big and heavy as the high- 
ways will carry, a very large part of the bulky heavy freight which now 
moves by rail will be diverted to the highways. This will mean a multi- 
plication of big trucks. The Commission has no jurisdiction to limit the 
number of trucks a carrier may operate, and will be given none by this 
bill. Commission orders’ increasing limits will simply open the highway, 
at the increased limits, to as many trucks as any carrier may care to 
operate thereon. The result will be to change our best highways into 
freightways. 

The principal supporters of the bill are the big truckers. Their 
interest is to increase their business. It is understandable and natural. 
On the part of the Commission, those who advocate enactment of the bill 
no doubt believe that the most important consideration, from the public 
point of view, is the bringing of the cost of highway transportation to 
the lowest possible level consistent with good service. 

Possibly opening the highways to the free use of big trucks would 
enable some shippers to obtain transportation at less rates than they are 
now paying to the railroads. It is by no means certain, however, that 
the total freight bill of the American people would be thereby reduced. 

Diversion of a large part of their freight traffic from the railroads 
will cause loss to them. Either many of the railroads will go out of 
business, or their rates on the traffic which they retain will be increased. 
It may result, therefore, that the total transportation bill of the Ameri- 
ean public will be increased instead of diminished by passage of this bill. 

Furthermore, the most important consideration, from the public 
point of view, is that the highways shall be used as their owners, the 
people of the States, desire them to be used. 

The highways were not built for the primary purpose of use as 
facilities for carriers for hire. They were built for public use in private 
travel and private transportation. Carriers for hire have no right to 
use the highways in their business, any more than hucksters have, except 
as the people see fit to permit, under their laws. 

The major interest of the people, as respects their highways, is that 
they shall be made and kept both safe and convenient for the uses for 
which they were primarily constructed. 

The existing highway laws of the States have not been framed with 
a view to making highway transportation costs as low as possible. They 
have been framed with the view to preserving the highways for their 
primary purpose, and of subjecting them to use as facilities for carriers 
for hire so far only as seems best to serve the public interest. This 
public interest is different in different sections, and has produced various 
size and weight limitations. 

In some parts of the country the population is sparse, and large 
areas are not served by railroads. This is particularly true of the 
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Mountain-Pacific States. The interest of the people in those States has 
been to facilitate freight transportation upon the highways. 

The Mountain-Pacific States have high weight limits—in most of 
them 68,000 pounds. Because their population is thin, they can permit 
big truck operations without a resulting monopolization of the highways 
for freight transportation. 

In the East the situation is different. Population is dense; and the 
country is well served by railroads. In the East, truck weight limits 
are about half what they are in the Mountain-Pacific States, and with 
good reason. If 68,000 pound trucks were permitted to operate in the 
East, where a dense population produces an immense volume of freight 
traffic, freight transportation would so congest the highways with big 
trucks that their use for the purposes for which they were primarily 
constructed would be seriously diminished or destroyed. 

The argument is made that the railroads procure the enactment of 
highway laws which are designed to handicap truck operations. Un- 
doubtedly they try to do that, and sometimes succeed in getting such 
laws enacted. The Texas 7,000 pound load law is perhaps a good ex- 
ample. But a law which is not in the interest of the people can not be 
kept on the statute books. 

If we preserve the right of the people to control their highways they 
will adjust their laws to their wishes and their needs. The common 
interest of people in a given section of the country will bring about a 
substantial uniformity of State laws in the respective sections of the 
country, based upon such needs and the resulting desires of the people. 

The 7,000 pound law in Texas did not last long. The 18,000 pound 
law in Kentucky seems likely to be changed by the legislature now in 
session. 

The bureaucrats, who want to take the control of the highways away 
from the people who own them, no doubt honestly believe that they could 
improve their control; but ‘‘the proof of the pudding is in the eating,”’ 
and the people of any State or section, who are using the highways, will 
know better whether the character of highway regulation in effect serves 
their interest. than the examiners of the Bureau of Motor Carriers, in 
the Interstate Commerce Commission. 





Interstate Trade Barriers 


In an address before the Bar Association of Tennessee Mr. Haskell 
Donoho spoke on ‘‘Interstate Trade Barriers—Joint Federal-State Prob- 
lem.’’ (17 Tennessee Law Review 1, December 1941) Mr. Haskell is 
Senior Attorney in the office of the Solicitor, United States Department 
of Agriculture, especially assigned to represent the Secretary of Agri- 
culture in proceedings before the Interstate Commerce Commission. The 
following quotations from Mr. Donoho’s address are of interest in con- 
nection with the subject of size and weight of trucks, hereinbefore dealt 
with : 


‘‘Even where trade barrier laws are clearly unconstitutional, the 
judicial process may be so slow, cumbersome, and expensive that it 
does not afford adequate relief. The testimony of Mr. Lee Connor at 
the trade barrier hearing before the Temporary National Economic 
Committee is interesting in this connection. Mr. Connor, a driver 
owning his own truck, has a regular route between Akron, Ohio, and 
Dallas, Texas, which he travels twice a month. At the hearing, Mr. 
Connor testified regarding the problems with which he had to contend 
in the states through which he passed. He told of the multiplicity of 
taxes which confronted him. He explained the workings of the 
Kansas port-of-entry system. He told how it was necessary for him 
because of the 7,000 pound load limit law of the State of Texas to 
break his load upon entering that State and make three trips into 
Dallas. It is interesting, however, that nowhere in Mr. Connor’s 
testimony is there any indication that he ever considered seeking the 
aid of the courts to protect him against the trade barrier laws which 
he encountered. He accepted authority as he found it. 


‘*Mr. Connor’s attitude is typical. The great majority of small 
entrepreneurs do not have the time or money to have their constitu- 
tional rights adjudicated in the courts. Especially in the field of 
commercial control do persons affected by such control hesitate to 
invoke a judicial remedy. The penalty attached to even a temporary 
flouting of commercial regulations is oftentimes quite severe. In 
addition to possible liability to formal penalties, the one violating 
such regulations may suffer a temporary or even permanent loss of 
his means of livelihood. 


‘*With respect to federal legislation, (in removing trade bar- 
riers) it is clear that the federal government has power, under the 
Constitution, to occupy, to the exclusion of the states, a much larger 
area of the field of commerce control than it has so far chosen to occu- 
py. Moreover, were the federal government to go more extensively 
into regulating commerce, it is clear that much state legislation now 
valid would be invalid. Congressional action implementing the 
constitutional power of the federal government to regulate weights 
and measures could also be effectively used to eliminate many bar- 
riers to trade resulting from diversity of standards. Further, it is 
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clear that the federal government could use the technique of attach- 
ing conditions to its grants-in-aid to the states in order to combat 
trade barriers. A refusal to grant money to states possessing speci- 
fied trade barrier laws would give powerful impetus to the repeal of 
such laws. For example, the conditional grant-in-aid approach could 
be used in discouraging the imposition of unreasonably low truck 
load limits on federal grant-in-aid highways. 


‘* As stated above, complete solution of the trade barrier problem 
is possible through state and federal legislation. How may this 
legislation be obtained? In a democracy, legislation is enacted only 
because persons want legislation enacted. The democratic process 
functions through the discussion, the evaluation, and action of 
persons interested in specific issues. Generally speaking, trade bar- 
rier laws have not resulted through accident. In most cases, they 
have been enacted because they benefit, at least temporarily, especial- 
ly interested groups. Such laws will be repealed only when larger 


and politically more important groups are made to realize their 
harmfulness. 


‘* An important beginning has been made in bringing home to the 
public a realization of the seriousness of the trade barrier ques- 
tion. 


‘*In the opinion of the speaker, the most helpful suggestion for 
intensifying, strengthening, and broadening the base of this educa- 
tional campaign was advanced at the trade barrier hearing by Mr. 
Frank Bane, representing the Council of State Governments. Mr. 
Bane said : 


‘* «Effective solution can be had only by joint action of 
national and state governments, and in order to explore this 
complicated problem in its many aspects and to develop ‘‘a 
national policy fair alike to the States and our Union,’’ it is 
suggested that this Committee recommend to the Congress the 
establishment at its present session of a continuing Committee 
on Federal-State Relations. Such a committee, it would seem, 
could very well follow the pattern of the Temporary National 
Economic Committee and consist of representatives from the 
Senate, the House of Representatives, and the administrative 
branch of the Government. This committee, if established, 
could ‘work in cooperation with the organization representing 
the States, namely, the Council of State Governments, and could 
survey the entire situation in all of its ramifications with the 
idea of presenting to the next Congress a comprehensive plan 
looking toward cooperation and participation by all levels of 
government which, it has been clearly demonstrated, is neces- 
sary for a practical solution of the problem of interstate trade 
barriers.’ ’’ 


W. H.W. 
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ANNOUNCEMENT OF 1942 ESSAY CONTEST 


Conducted by the 
ASSOCIATION OF I. C. C. PRACTITIONERS 
For 


STUDENTS PURSUING A COURSE OF STUDY IN TRANSPORTATION 

OR COMMERCE IN ANY COLLEGE OR UNIVERSITY OR IN ANY RECOG- 

NIZED CORRESPONDENCE SCHOOL, COLLEGE OF TRAFFIC, OR SIMILAR 

INSTITUTION WHERE COURSES IN TRANSPORTATION OR COM- 
MERCE OF COLLEGE GRADE ARE GIVEN. 


Information for Contestants. 


Subjects that may be discussed (any one of these subjects may be selected) : 

1. ‘‘The Place and Function of a Contract Carrier in a National 
Transportation System.’’ 

2. ‘‘Considerations that should Control in Determining the Relative 
Economy and Fitness of Carriers by Rail, Highway, and 
Water.’’ 

3. ‘‘Cost Studies and Cost Finding in Cases before the Interstate 
Commerce Commission.’’ 


The time when essay must be submitted: 
On or before August 1, 1942. 
Amount of prize: 
One Hundred Twenty-five Dollars ($125.00). 


Eligibility: 

The contest will be open to all students pursuing a course of study 
in transportation or commerce in any college or university or in any 
recognized correspondence school, college of traffic, or similar institution 
where courses in transportation or commerce of college grade are given. 

No essay will be accepted unless prepared for this contest and not 
previously published. Each contestant will be required to assign to 
the Association all right, title, and interest in the essay submitted and 
the copyright thereof. 

The essay will be restricted to six thousand (6,000) words, including 
quoted matter and citations in the text. Footnotes or notes following 
the essay will not be included in the computation of the number of words. 

The essay should be typewritten with double spacing between the 
lines. 

Anyone submitting an essay for this contest should enclose the 
essay in a plain white envelope, which should be sealed. Contestant’s 
name should not appear either on the envelope or on the essay. The 
envelope containing the essay should in turn be placed in another enve- 
lope with a letter giving the name and address of the contestant and 
forwarded to: 

Mrs. S. F. McDonough 
Executive Secretary 
Association of I. C. C. Practitioners 
Room 2218 I. C. C. Building 
Washington, D. C. 
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ANNOUNCEMENT OF 1942 ESSAY CONTEST 


Conducted by the 
ASSOCIATION OF I. C. C. PRACTITIONERS 
FOR MEMBERS OF ASSOCIATION. 


Information for Contestants. 
Subjects that may be discussed (any one of these subjects may be selected) : 


1. ‘‘A Study of the General Revenue Decisions of the Interstate 
Commerce Commission, Beginning with Advances in Rates— 
the Eastern Case, 20 I. C. C. 243.’’ 


2. ‘‘The Relative Value of Practical Experience and Formal 
Edueation in Practice Before the Interstate Commerce Com- 
mission.’”’ 


3. ‘‘The Place and Function of the Contract Carrier in a National 
Transportation System.’’ 


The time when essay must be submitted: 

On or before August 1, 1942. 
Amount of prize: 

One Hundred Twenty-five Dollars ($125.00). 
Eligibility: 


The contest will be open to all members of the Association of 
Interstate Commerce Commission Practitioners in good standing, ex- 
cept the officers of the Association. 

No essay will be accepted unless prepared for this contest and 
not previously published. Each contestant will be required to assign 
to the Association all right, title, and interest in the essay submitted 
and the copyright thereof. 

The essay shall be restricted to six thousand (6,000) words, in- 
eluding quoted matter and citations in the text. Footnotes or notes 
following the essay will not be included in the computation of the 
number of words. 

The essay should be typewritten with double spacing between 
the lines. 

Anyone submitting an essay for this contest should enclose the 
essay in a plain white envelope, which should be sealed. Contes- 
tant’s name should not appear either on the envelope or on the essay. 
The envelope containing the essay should in turn be placed in another 
envelope with a letter giving the name and address of the contestant 
and forwarded to: 

Mrs. 8. F. MeDonough 
Executive Secretary 
Association of I. C. C. Practitioners 
Room 2218 I. C. C. Building 
Washington, D. C. 





Value of Student Societies * 
Address by Institute of Transport President. 


Addressing members of the Institute of Transport Metropolitan 
Graduate and Student Society last Saturday, Mr. J. 8. Nicholl, President 
of the Institute of Transport, stressed the value of membership by a body 
from which those engaged in transport might draw so much of value. By 
studying their calling they could not only make their life’s work more 
useful to the community and to themselves, but they could find a fuller 
and happier life in carrying out their job more efficiently and with less 
strain. They could fit themselves for greater and more ambitious tasks 
and could gain in every way by meeting and interchanging ideas with 
others of the same mind. 

He could claim to be as much a student as any of them, and was a 
firm believer in progress through the pooling of ideas. Even a genius 
could obtain balance for his ideas by contact with others. There was 
certainly an obligation upon members of an Institute of that type to be 
prepared to give the benefit of their knowledge and experience to their 
fellows as well as to participate in the benefits. The members as a whole 


could not get out more than they put in, but the individual certainly could 
do so. 


Transport as a Profession 


Mr. Nicholl discussed the status of transport as a profession, pointing 
out that transport was not strictly comparable to the older professions 
such as chartered accountancy, or engineering. It embraced a wide range 
of specialists. On the engineering side alone there were civil engineers, 
mechanical engineers, electrical engineers, signalling engineers, automo- 
bile engineers and marine engineers, but the Institute had to deal with 
the functions and trends inherent to traffic operation. The Institute 
called for a balanced, if generalised, knowledge of the framework and 
organisation of the different forms of transport and their commercial 
aspects, with some knowledge of the relationship of transport to the 
general economic and political structure of nations; knowledge was neces- 
sary of its operating machinery and of the effects of the statutes from 
which powers of transport undertakings were derived. 

It was doubtful if these wider functions on the operating and com- 
mercial side to which the Institute was devoted had as yet a professional 
status in the accepted sense, for they had not yet developed the cut-and- 
dried technique which was the foundation of most sciences. Anything 
approaching a general test of competence or a code of ethics was beyond 
the bounds of present possibilities. Yet in advancing the scientific study 
of transport and its problems the Institute could play an increasingly 
useful part in developing a body of men well qualified to assess and solve 
the problems of maintaining and improving services so essential to 
modern civilization. 


* Modern Transport, November, 1941, p. 6. (Published in London, England) 
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Work of Graduate and Student Societies 


Without minimising what the Institute was and had done it must be 
recognized that it could not stand still, and it was, therefore, profitable 
to discuss directions in which the Graduate and Student Societies could 
assist in gaining goodwill for the Institute. Among these Mr. Nicholl 
suggested the strengthening of the membership; making known the ob- 
jects of the Institute of Transport more widely inside and outside the 
transport industry; contributing to the proceedings to maintain the 
Institute as the intellectual centre of the transport world; and in assist- 
ing to maintain high standards of membership. 

Good work might be done in investigation of how the Institute might 
assist students, a review of the availability of suitable textbooks and the 
review of examination sylabuses. There might be valuable suggestions 
for the improvement of the JouRNAL (OF THE INSTITUTE OF TRANSPORT) 
or of the library. He thought there was a distinct gain by the exchange 
of views among membership generally, but they might have views on the 
development of sections dealing with special aspects of transport. He 
hoped that from time to time there would be an opportunity for the com- 
mittees of the Graduate and Student Societies to communicate their views 
on these and other points to the Council of the Institute. 





Civil Aeronautics Board Chairman 


President Roosevelt has appointed George P. Baker as Vice-Chair- 
man of the Civil Aeronautics Board. He will be Acting Chairman until 
the appointment of a new Chairman for the year 1942. 





New Administrator of Wage and Hour Division 


It has been announced that Thomas Holland has been designated 
Administrator of the Wage and Hour Division pending appointment of 
the successor to General Fleming, who recently became Director of the 
Federal Works Agency. 





Natural Gas Survey 


The Federal Power Commission has announced plans for a compre- 
hensive survey designed by it to take steps to avert a serious shortage 
of natural gas which threatens certain sections of Ohio, Pennsylvania 
and West Virginia in the winter of 1942-1943. The area to be surveyed 
covers all States served with natural gas east of the Mississippi River 
and north of Tennessee and North Carolina. The result of this in- 
vestigation is expected to be released at an early date. 
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The Proposed Rules of Practice 
By Wusvr La Rog, Jr. 


It is a tribute to the Commission and to its procedure that exhaustive 
combing of the present rules has not indicated the need of making many 
radical changes. So satisfactory have the present rules been that the Com- 
mission’s procedure has come to be looked upon as a model to which the 
procedure of other administrative agencies should conform. We may 
offer up a prayer of thanksgiving that certain persons who advocated 
substitution of ‘‘investigative technique’’ for present methods have thus 
far failed to accomplish their nefarious purpose. The so-called investi- 
gative technique is that followed by committees of Congress, under which 
the agency itself determines what evidence it wants and how it shall get 
it. Admitting that a tendency in that dangerous direction still exists in 
certain quarters, we may be thankful that the Interstate Commerce Com- 
mission has never favored it. 

For the first time in its history the Commission called to its aid 
in preparing the proposed rules a committee representing the Association 
of Practitioners.* In the first instance the revision was in the hands of 
several highly competent members of the Commission’s staff, working 
under the able supervision of Commissioner Aitchison, now Acting Chair- 
man. When the first draft was ready it was made available to the three 
members of the Practitioners’ Committee for study. After they had 
studied it conferences were held with the Commission’s Committee on 
Rules and Reports, and the first draft revised in the light of these con- 
ferences. The new draft was also made available to the Practitioners’ 
Committee and again conferences were held with the Commission’s Com- 
mittee. At these conferences each rule was discussed in detail, and often 
at considerable length. The Commission’s representatives were most 
cooperative and leaned over backward in their willingness to accept sug- 
gestions offered by our committee. It was not until these extensive con- 
ferences were completed and the rules again revised by the Commission’s 
staff in the light of the discussion, that the rules as now circulated for 
public criticism were prepared. 

It must not be understood that either the Practitioners’ Committee 
or the Commission are bound in any way by these proposed rules. There 
were and still are points of disagreement, but they are relatively few. 
It is hoped that the rules will be studied and criticised by the practitioners 
just as they would be if no such conferences had been held. Perfection 
will be attained in proportion as our members address themselves seri- 
ously to this matter. Each member should feel a responsibility to make 
his contribution in some form. 

Wholesale Nature of Revision. While the Commission’s procedure, 
as stated, had been carefully developed over a long period and had 
proved reasonably satisfactory, nevertheless there have been important 
changes in conditions due to the enactment of Part II and Part III of 


* This committee consisted of Clarence A. Miller, John R. Turney and Wilbur 
La Roe, Jr., The Commission’s Committee consisted of Acting Chairman Aitchison, 
Commissioner Porter and Commissioner Mahaffie. 
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the Interstate Commerce Act. Obviously these changes in themselves 
necessitated a revision of the rules. The special rules applicable to Part 
II have been available only in mimeograph form. No special rules have 
been adopted for Part III. The proposed revision is comprehensive in 
bringing into a single volume the rules governing the procedure under 
all parts of the Act. It also includes the procedure applicable to related 
statutes which the Commission administers. 

Streamlining the Procedure. The object of all rules of practice is 
to bring the issues to a focus and to bring the evidence forward ade- 
quately and expeditiously for adjudication by the tribunal, while at the 
same time protecting the rights of the parties to full hearing. 

Efforts by the courts to streamline their procedure are reflected in 
the new Rules of Civil Procedure for the District Courts of the United 
States. While the Commission does not consider itself bound by court 
procedure, nevertheless it has been found necessary in preparing the new 
rules to bear in mind the statutory mandate that the Commission’s rules 
should ‘‘conform, as nearly as may be, to those in use in the courts of 
the United States.’’ Such a basically important rule as that relating to 
prehearing conference (Rule 68) has been modeled after the correspond- 
ing rule now applicable in the federal courts. 

Defining the Issues. A first step in all pleading is to define the 
issues. What does complainant mean by his allegation of discrimination 
or prejudice? How much relief does he seek? Will he be satisfied with the 
same rates as those paid by his competitor? Does he ask that his competi- 
tor’s rates be increased ? 

Such questions as these can be settled quickly under the new rules, 
either through the medium of the prehearing conference or through a 
motion to strike, or a motion to make more definite and certain. 

The Prehearing Conference. It is desirable in some cases to get 
opposing parties around a conference table under official auspices for the 
purpose of arriving at a clear understanding of the issues and of the 
machinery to be employed in the taking of evidence. In cases where the 
Commission deems a prehearing conference desirable, it would so notify 
the parties in writing as to the time and place of the conference. Parties 
may appear in person or submit suggestions in writing on such points as 
these: (a) simplification of the issues; (b) obtaining admissions or stipu- 
lations to avoid unnecessary introduction of proof; (c) limiting the 
number of witnesses; (d) exchange among the parties of exhibits and 
prepared testimony in advance of hearing. ‘‘ Facts disclosed in the course 
of the conference are confidential.’’ 

Comment. Undoubtedly geography alone will constitute quite a 
handicap to the successful operation of the prehearing conference plan. 
The area over which the Commission has jurisdiction is far more extensive 
than that embraced in the average case before District Courts of the 
United States. It is too much to hope, therefore, that the plan will operate 
as successfully as it is now working in the federal courts. Nevertheless, 
experience which the Commission has already had with the plan in 
several cases shows that it can be made to work. 

Motions to Strike and to Make Clear. Among the sharpest and most 
effective weapons available to the practitioner are the motion to strike 
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and the motion to clarify. Heretofore the Commission has not given 
much encouragement to the use of these weapons. Only in the rarest 
eases has the Commission ordered matter physically or constructively 
stricken from a pleading. Henceforth it would be the intent to allow 
these weapons to be used more freely and to cooperate with the practition- 
ers in arriving at a clear understanding of pleadings. A complainant 
manufacturing window glass files a complaint alleging undue preference 
of a number of competitors and including the city of Cleveland, Ohio, as 
one locality unduly preferred. Certain Cleveland interests, having deter- 
mined that window glass is not manufactured in Cleveland, file a motion 
to strike Cleveland from the complaint. Unless complainant could give a 
valid reason for including Cleveland in his complaint, an order could be 
entered striking Cleveland from the complaint. This illustrates how the 
motion to strike can be used. 

Complainant files a complaint attacking coke rates as unreasonable. 
Defendants are not clear as to whether complainant intends to include 
only coke made from coal, or whether there is an intent to include pe- 
troleum coke.* An order entered as a result of a motion to make more 
definite and certain would quickly bring an answer to this question under 
the new procedure. 

Depositions. It is probable that under the new rules, if approved, 
depositions would be more extensively used than they have been hereto- 
fore. Depositions are usually employed in instances where it is impossible 
or very inconvenient for a witness to attend a hearing. For example, if a 
complainant residing in St. Louis, Missouri, and having a St. Louis case 
assigned for hearing in Washington, D. C., finds that it is too difficult 
or inconvenient to have a St. Louis witness attend the Washington hear- 
ing, he could file with the Commission a petition for the taking of a 
deposition before an officer in St. Louis. It is provided, as at present, 
that such petition shall be filed not less than ten days prior to the date 
of hearing, and that when the deposition is taken in a foreign country it 
shall not be taken within thirty days prior to such date of hearing. The 
petition must set forth the names and addresses of the witnesses, the 
specific interrogatories to be asked each witness upon direct examination, 
whether the petitioner desires depositions taken on oral examination or 
by written interrogatories, the place where, the time when, the name and 
office of the officer before whom, and the cause or reason why such depo- 
sition should be taken. The proposed rule provides that the deposition 
may be taken before an officer authorized to administer oaths by the laws 
of the United States or of the place where the examination is held. Under 
this rule even a notary public can take a deposition in most jurisdictions. 
Opposing parties would be permitted to make reply to such a petition 
within ten days. If the Commission grants the petition it would serve 
upon the parties an appropriate order. This subject is covered in pro- 
posed Rules 57 to 67, inclusive. 

Making Pleadings a Part of the Record. Often a complainant will 
include in his complaint much factual material, possibly including a num- 


*A similar issue arose recently in Ex Parte 148 where the carriers proposed 
special treatment for coke without in the first instance defining the kind of coke 
they had in mind. 
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ber of exhibits. Under present practice such factual statements do not 
become part of the evidence unless introduced as exhibits at the hearing. 
Under proposed Rule 18 it is provided that ‘‘A pleading filed prior to 
oral hearing in any proceeding shall constitute part of the record therein 
without special admission or incorporation therein, but a witness must be 
made available for cross examination on the evidence so included in the 
record.’’ The object of this rule, of course, is to make it unnecessary to 
prolong the hearing and encumber the record by filing as exhibits docu- 
ments which are already attached to the complaint or to an intervening 
petition. Opposing parties are protected by the provisions requiring that 
a witness shall be present to stand cross examination on such material. 

Comment : It may be questioned whether substantial gain will be ac- 
complished by this rule. The opposing party may not know who compiled 
the factual material in question. Much of the material may be irrelevant. 
If witnesses must be called to verify the material, where is the gain? 

Subpoenas. Heretofore practitioners have had considerable diff- 
culty with subpoenas due to the trouble of getting them served and duly 
returned. Under the present rules (Rule XII(d)) it is provided that if 
service of a subpoena is made by a United States Marshal or by his 
deputy, such service shall be evidenced by his return thereon. If the 
service is made by any other person, such person shall make affidavit 
thereof, describing the manner in which service is made, and return such 
affidavit on or with the original subpoena in accordance with the form 
thereon. This whole matter is much simplified under the new rules 
(Rule 56(d)) by providing that the written acceptance of service of a 
subpoena by the person named thereon will be sufficient without other 
evidence of return. To illustrate, a practitioner may, either himself or 
by his agent, serve a subpoena on John Jones and have John Jones indi- 
cate on the document his written acceptance of service. No affidavit 
as to the making of service or as to the manner of making it is then 
required. It is believed that subpoenas could be much more readily used 
under the new procedure than they have been used heretofore. It is still 
necessary to have a subpoena signed by a member of the Commission or 
by the Secretary, but it is usually possible to obtain from an Examiner 
in proper cases a blank subpoena thus duly signed, or it can be obtained 
by making a proper showing in writing to the commission. 

Canned Testimony and Other Evidence. Through all the years prac- 
titioners have been in considerable doubt as to the status of so-called 
‘‘eanned’’ testimony. Some Commissioners and Examiners look with 
favor upon such testimony, while others do not. Under the new rules 
canned testimony is lifted from its lowly estate and given real dignity. 
This is accomplished by Rule 77 which provides that ‘‘ With the approval 
of the officer a witness may read into the record as his testimony, state- 
ments of fact or expressions of his opinion, prepared by him, or written 
answers to interrogatories of counsel, provided that before any such state- 
ment is read, the witness shall deliver to the officer, the reporter, and to at 
least one opposing counsel, a copy of such statement or of such inter- 
rogatories and his written answers thereto, and provided that the admis- 
sibility of the evidence contained in such statement shall be subject to the 
same rules as if such testimony were produced in the usual manner. 
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Such consent ordinarily will be denied when in the opinion of the officer 
the memory or demeanor of the witness may be of importance.’’ This 
is the first time in the history of the Commission’s procedure that pre- 
pared testimony would thus be officially recognized in the rules. 

Under the provisions of proposed Rule 81(b) tariffs and schedules 
which are the subject of an I. & S. proceeding would be officially noticed. 
Under Rule 83 abstracts of documents would be required where the 
documents are numerous. 

Under Rule 84 the results of a survey made by a witness may be 
offered in evidence. For illustration, if the secretary of a Chamber of 
Commerce sends out a questionnaire to obtain certain facts from numer- 
ous members, his summary of the facts may be introduced in evidence, 
in spite of the hearsay rule. A footnote says that this new rule was 
suggested by a practitioner. 

Modified Procedure. The present shortened procedure would be 
abolished and a new procedure, somewhat analogous, established under 
the provisions of new rules 45 to 54 inclusive. Any party to a formal- 
complaint proceeding may seek an order by the Commission authorizing 
the modified procedure, and it may be inaugurated at a very early stage 
in the proceeding. The complainant must serve upon the other parties, 
within 20 days after the Commission’s order instituting modified pro- 
cedure, a statement of all the evidence upon which he relies and 
defendants must then file within 30 days a reply which will contain 
evidence upon which defendants rely. Within 10 days thereafter com- 
plainant would be required to serve its replication, and this would close 
the evidence unless any party desired to cross examine any witness or 
desired an oral hearing on any phase. Request for oral hearing must be 
made at the end of the reply or replication, as the case may be. A 
hearing granted under the modified procedure would not be a 
general hearing but would be strictly limited to the matters upon which 
the parties are not in agreement, and these matters would be specified in 
detail in the Commission’s order setting the case for oral hearing. It will 
be observed that the object of this procedure is to reduce to a minimum 
the matters upon which oral hearing would be necessary. Procedure 
subsequent to the hearing, or subsequent to the filing of a replication 
where there is no hearing, would be the same as that in proceedings not 
handled under modified procedure. That is to say, there would be a 
proposed report and oral argument, if desired, as in other cases. 

Comment: Rule 53(b) says hearing will be granted ‘‘if hearing is 
deemed necessary.’’ ‘‘Deemed necessary by whom ?’’ 

Would the Commission not have great difficulty in some cases in 
defining the points on which the parties are not in agreement? How 
long would it take the Commission to review the record and decide 
on these points? Is right to hearing certainly safeguarded ? 

Notice the steps necessary for the trial lawyer: (1) Prepare initial 
evidence. (2) Study opponents’ evidence. (3) Prepare replication. 
(4) Study the I. C. C. order defining scope of hearing. (5) Possible 
extended discussion with I. C. C. as to correct scope of order. (6) Pre- 
pare evidence for hearing. (7) Finally, go through filing of briefs and 
argument as in other cases. Is there a saving? Where would interveners’ 
evidence fit in? 
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Service of Pleadings. Hereafter, according to Rule 21, it is provided 
that certificates of service should show ‘‘simultaneous service’’ upon other 
parties by personal service or by first-class mail. The requirement 
as to use of first class mail is new. There has been considerable diffi- 
culty in some cases because of delayed service, the delay being due 
sometimes to dilatory tactics on the part of counsel and in some instances 
to the failure of the parties to use first-class mail. The object of this new 
rule is to make sure that opposing counsel shall receive pleadings and 
briefs as soon as the Commission receives them, with only such delay as 
necessarily results from the first-class mail service in reaching the desti- 
nation. A suggested requirement that all pleadings reach opposing 
parties on the due date was not adopted. 

To illustrate the effect of this rule, if a brief is due on February 17 
and if a Washington lawyer files his brief with the Commission on 
February 17, he must show in his certificate of service that he has per- 
sonally served opposing counsel on the same day or deposited the briefs 
in the mail with first-class postage on February 17. This may mean, of 
course, that opposing counsel located on the Pacific Coast would not 
receive their briefs until several days after the due date. 

Admission to the Commission’s Bar. It is proposed under Rule 11 
that a fee of $10 should be paid by every applicant for admission to the 
Commission’s bar. There is no fee at present. Most of the practitioners 
have long felt that a fee is desirable and necessary. As is well known, 
many have been admitted to practice who have little if any interest in 
practice before the Commission. The Commission’s failure to impose a 
fee has tempted hundreds of persons in all parts of the United States to 
apply for admission to the Commission’s bar in order that the certificate 
of admission may decorate the wall of their office, and for no other pur- 
pose. It is believed that the proposed fee of $10 would have a salutary 
effect in discouraging applications by persons who have no real interest 
in Interstate Commerce Commission practice. 

Verification. Following the Federal Rules of Civil Procedure, it 
is proposed in the new rules (Rule 17(a)) that the signature of a practi- 
tioner to a pleading shall be sufficient without further verification. No 
affidavit would be required as at present in connection with a formal 
complaint, for example. The theory underlying the new provision is that 
the Commission should rely on the integrity and honesty of a practitioner 
with respect to the truth of a complaint, or other pleading, and should 
not require an affidavit in addition. Henceforth, with minor exceptions, 
the signature of the practitioner would be sufficient. Pleadings not 
signed by a practitioner would be verified as required under the present 
rules. 

Intervening Petitions. Henceforth it will be necessary in an inter- 
vening petition to state whether petitioner supports or opposes the relief 
sought. As under the present rules, there must be no undue broadening 
of the issues, and if the party feels that he: would like to broaden the 
issues without broadening them unduly he must file his intervening 
petition in sufficient time to permit answer by the parties in advance of 
the hearing. Petitions for leave to intervene in application proceedings 
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under Part II would be served by the petitioner but otherwise intervening 
petitions filed prior to the hearing would be served by the Commission 
as at present. 

Comment: Is it always possible for an intervener to determine in 
advance which side he favors? Does this not sometimes depend on the 
course of the hearing? What is wrong with the present rule, which re- 
quires a party merely to state his position and interest ? Experience shows 
that there are cases in which an intervener partly favors both sides. 

Time for Filing Briefs. In so-called ‘‘proposed-report’’ cases the 
new rules would continue the practice of having all briefs filed at the 
same time. This rule has recently been severely attacked by a prominent 
practitioner on the ground that when all briefs are filed at the same time 
there is no opportunity for a practitioner to answer misleading statements 
made by his opponent, there being no provision for reply briefs. In cases 
which are not proposed-report cases the new rule provides, as at present, 
that reply briefs may be filed, although the Examiner would be permitted 
. such cases to fix the same time for filing and serving of briefs if he so 
elects. 

There is a footnote to the proposed Rule 93 which suggests that the 
Commission is concerned about the Morgan case, 304 U. 8. 1, and its pos- 
sible effect in making mandatory opportunity for the filing of reply 
briefs. This footnote reads as follows: 


‘*This is primarily from rule XIV(e)2, but also concerns rules 
XIV(e)1, XIV(e)3, and XIV(e)6. In certain cases proposed re- 
ports are not served, the usual situation being in an investigation- 
and-suspension proceeding. In such cases it nevertheless is necessary 
to preserve the essentials of a ‘‘full hearing’’ as contemplated by the 
Morgan case, 304 U.S. 1. This result is proposed to be accomplished 
by permitting the filing of reply briefs, which is contrary to present 
rules XIV(e)3 and XIV(e)6 to the extent that such rules forbid the 
filing of a reply brief. By giving the opportunity to reply to the 
brief in which the proposed findings of the adversary party have 
been set forth, there thereby is furnished to the litigant the oppor- 
tunity to make the ‘‘argument’’ which the Supreme Court deems to 
be an essential part of a ‘‘full hearing.’’ 


Reconsideration. It is provided that petitions for reconsideration 
must be filed seasonably and in reparation cases within 60 days, as under 
the present rules. The 30-day limitation in the present motor-carrier 
rules would not be retained. A second petition for reconsideration filed 
by the same party and upon substantially the same grounds as a former 
petition, which has been considered and denied by the Commission or by 
an appellate division, would not be entertained by the Commission. There 
is a new provision under which a person who is not a party to the pro- 
ceeding at all may file petition for reconsideration if he also files a peti- 
tion in intervention. 

Comment: Intervention at a late stage is possible now, for good cause 
shown. Is it wise to make it easier for late comers to get in? Why should 
late comers be affirmatively encouraged as in this rule? 
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Transcript of Testimony. No free copies of any transcript would be 
furnished by the Commission to any party in the future. 

Abstract of Evidence. A committee of the District of Columbia 
Chapter has recommended that proposed Rule 91(d) be dropped. This 
rule would require, as at present, an abstract of the evidence upon which 
the party relies. The committee feels that this matter should be discre- 
tionary, and if a party desires to weave the evidence in as part of his 
argument, that should be permitted, this form of presentation often being 
more helpful than the other. The committee recommends in lieu of 
Rule 91(d) the following: ‘‘ Where reference is made in a brief to evi- 
dence of record, there should be appropriate reference to the page of the 
transcript or to the exhibit.’’ 

Oral Argument. Rule 98(a) provides that request for oral argument 
must be made by petition. The need for such formality is not clear. The 
present method is very satisfactory to the practitioners. 

Comments and Criticisms by Practitioners. The Commission invites 
comment upon and criticism of the proposed new rules. It must be 
clearly understood that they have not been approved by the Commission 
and that they are ‘‘in the nature of a proposed report.’’ Any comments 
or criticisms should be sent to W. P. Bartel, Secretary, Interstate Com- 
merce Commission, Washington, D. C., on or before March 20, 1942. 
Request for public hearing or oral argument as to any phase of the new 
rules may be made by any interested party. The Commission will furnish 
copy of the proposed revision upon request addressed to.its secretary. 

It may seem inappropriate to be working on new rules of procedure 
at a time when the very survival of our institutions is at stake. The 
suggestion may be made that there are weightier tasks to which we might 
address ourselves. My reply would be that there is no weightier task 
than maintaining the rule of law. If that can be done, Hitler will be 
beaten, and with him all those advocates of totalitarianism to whom rights 
mean nothing and whose philosophy consists only of blood and iron. We 
practitioners can do nothing more effective in this critical day than help 
maintain existing institutions whereby the rights of men are protected. 
There is a certain significance in the fact that the Interstate Commerce 
Commission is sticking to its task and steadfastly seeking to improve its 
procedure for the better protection of rights, at a time when the dropping 
of bombs in other parts of the world reflects the dictators’ challenge to 
law and order. So let us plug away with fidelity at our tasks as practi- 
tioners until we are called to more active service, thereby serving notice 
on the world that we are not afraid and that we have confidence that right 
will prevail. Our interest in the safeguarding of administrative ma- 
chinery is but a surface indication of our deep conviction that law and 
order must win in the end, and that those who are noisily and ruthlessly 
issuing their challenge to the democracies are marching to their doom. 





FEBRUARY, 1942 





HENRY WOLF BIKLE’ 


Henry Wolf Biklé, Vice Presi- 
dent—Law, of The Pennsylvania 
Railroad Company, and one of the 
best known members of the Prac- 
titioners’ Association, died at his 
home in Strafford, near Phila- 
delphia, Pennsylvania, on Janu- 
ary 26, 1942. When the Associa- 
tion was organized in 1929, he 
became its first Vice President, 
and subsequently was elected 
President, being preceded in that 
office only by former Commission- 
ers McChord and Esch. He was 
Toastmaster at the Golden Jubilee 
Dinner, celebrating the fiftieth 
anniversary of the Commission in 
1937. 

Entering the Legal Department of the Pennsylvania in 1907, Mr. 
Biklé became active in I. C. C. practice when railroad regulation was 
beginning to expand under the Hepburn Act of 1906. From the time 
that his name first appeared as counsel in Volume XIV of the I. C. C. 
Reports, he participated in many of the most important proceedings be- 
fore the Commission, extending through two hundred volumes of Reports, 
over a period of thirty years. Beginning with Commissioner Knapp, the 
seventh appointee to the Commission, he knew more than forty members 
of that tribunal, and gained the respect of the Commission in a measure 
rarely achieved by a practitioner. 

Mr. Biklé’s influence upon the development of regulatory law was 
considerable, resulting from his practice before the Commission and the 
courts, and his articles in the Harvard and University of Pennsylvania 
Law Reviews. No less marked was his influence upon practitioners, 
whether his adversaries at the Bar, his colleagues in railroad circles, or 
students in his law classes. His intellectual qualities and high standards 
of conduct left their imprint. 

Born in Gettysburg, Pennsylvania, in 1877, the son of the Reverend 
Doctor Philip M. Biklé, Dean of Gettysburg College, Mr. Biklé graduated 
from the College in 1897, and from the University of Pennsylvania Law 
School in 1901. From private practice, he entered the service of the 
Pennsylvania Railroad in 1907 as Assistant General Solicitor, becoming 
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Assistant General Counsel in 1916, General Attorney in 1922, and Gen. 
eral Counsel in 1932. Shortly before his death he was appointed Vice 
President—Law. From 1904 to 1929, he lectured at the Law School of 
the University of Pennsylvania on Carriers and Constitutional Law. He 
was the recipient of the honorary degree of Doctor of Laws from Gettys- 
burg College in 1928, Franklin and Marshall College in 1937, and the 
University of Pennsylvania i in 1940. 

Mr. Biklé is survived by his widow, the former Lucy Leffingwell 
Cable, daughter of George W. Cable, the novelist. 





NEW SCHEDULE OF U. S. WORKING HOURS 


The new staggered schedule of official working hours for the execu- 
tive departments and other agencies of the executive branch of the Fed- 
eral Government in Washington, which went into effect on January 26th, 
is given below, night shifts excluded : 








——Closing Time 
Beginning Monday 
Agency. time. thru Friday. Saturday. 
Executive OFFICE OF THE PRESIDENT: 
The White House Office 20.00.00.00.0.00.0.0cee 9:00am. 5:30p.m. 1:00 p.m. 
Bureau of the Budget ..0..0..............cccceceeee: 9:00 5:30 1:00 
National Resources Planning Board ........ 9:00 5 :30 1:00 
Office of Government Reports .................... 9:00 5:30 1:00 
Liaison Office for Personnel Management 9:00 5 :30 1:00 
Board of Economic Warfare .......0.00.0......... 8:45 5:30 12:45 
Co-ordinator of Information ...................... 8:45 5:30 12:45 
Office of. Emergency Management—except 
Office of Production Management ........ 8:45 5 :30 12:45 
War Production Board oo... 8:45 5:15 12:45 
Executive DEPARTMENTS: 
Agriculture—except Farm Credit ................ 9:00 5:30 1:00 
arm Credit Administration .................. 9:00 5:45 1:00 
gee TE eee 8:30 5:00 12:30 
de ek i ko ee eel 7:45 4:15 11:45 
a a eS LS Re eae 9:30 6:00 1:30 
lS ee SIE IE aera erate at 9:00 4:30 1:00 
ARR TE ee id li ES 8:00 4:30 4:30 
III sci dics:cavéerstebiadiossoio wan tiAtin qatcebvaiis atvke 9:00 4:30 1:00 
REI MERSY TICE APE IE, Pong ts Ae Serene ae 9:00 5:30 1:00 
Treasury—except as below ..0...........c:cccccs0- : 5:30 1:00 
ee ear 8:30 5:00 12:30 
Bureau of Engraving and Printing ........ 7:30 3:30 — 
Bureau 4 Internal Revenue—except as 
SE TE eA SPARE Oe 215 4:45 12:15 
Alcohol _.  f  “SESEAS Re 8:30 5:00 12:30 
Tg RR armen pee 9:00 5:30 1:00 
Bureau of Narcotics 200.0.......ccccccccceeseeeeeees 8:30 5:00 12:30 
Bureau of the Public Debt— 
Division of Loans and Currency— 
Major Portion :30 5:00 12:30 
| ee a eS ee a ave ee 7:30 4:00 11:30 
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Beginning 


Agency. time. 
Division of P. D. Accounts and Audit 8:30 
Division of Savings Bonds ........................ 8:30 
OS ee ee 8:00 


Office of Treasurer, U. S. Accounting Divi- 


sion, Stating and Accounting Sections 8:00 
Processing Tax Board of Review .............. 8:45 
Procurement Division .............ccc.ccccccscseceeeseee 8:30 
gets SRE th ah etd) SR Oa 8:15 

INDEPENDENT AGENCIES: 
Alley Dwelling Authority 2.0.0.0... 8:30 
American Battle Monuments Commission 9:00 
Bituminous Coal Consumers’ Counsel ...... 8:30 
Board of Investigation and Research ........ 8:45 
Board OF Tax ApDeads ica cicsein-ccccvesicncarssersvee 8:45 
Civil Service Commission ...............:cc000000000 8:45 
Employees’ Compensation Commission .... 8:45 
Federal Communications Commission. ...... 9:15 
Federal Deposit Insurance Corp. .............. 9:15 
Federal Loan Agency—except as below .... 8:30 

Federal Home Loan Bank Board .......... 8:45 

Federal Housing Administration ............ 8:45 
Federal Power Commission. ..............0.0....... 9:15 
Federal Security Agency .0.0.0..........:cccce 9:15 
Federal Trade Commission ..............00... 9:15 
Federal Works Agency. ...0.........c:ccccceseseseeee 8:45 
General Accounting Office 200000000... 8:45 
Interstate Commerce Commission. ............ 8:30 
Maritime Commission .......0.......ccccccccsescseeeeeeee 8:45 
Maritime Labor Board oou..........cccccccceeeee 9:00 
National Advisory Committee for Aero- 

ie BALLS ed eae : 
PERE PRCORS, fo nciatisscckinniecdkin scsi bdoionns 8:45 
National Capital Park and Planning Com- 

ES RES st 1 Pa 8:45 
National Labor Relations Board ................ 9:15 
National Mediation Board .......0...0.0.0.00.... 8:45 
Panama Canal ...... ‘lS ad AE IR Seb 8:45 
Railroad Retirement Board ..............0.00000.0.. 8:45 
Securities and Exchange Commission ........ 9:15 
Selective Service System ..0............cccccssesee0-: 8:30 
Smithsonian Institution—except National 

I etl Aes en et 8:45 

National Gallery of Art 000.000.0000. 9:00 


Tr I ass ssiesesscbiind 8:45 
Veterans’ Administration 





* Hours effective February 2, 1942. 


Note: No final decision has been reached by the Post Office Department, the 
Employes’ Compensation Commission, the Railroad Retirement Board and the Se- 
curities and Exchange Commission regarding changes in their hours of work. Ac- 
cordingly, the attached tabulation records their present hours. 


—Closing Time 
thru Friday. Saturday. 
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Annual Convention to Honor Acting 
Chairman Aitchison 


By Epwin H. Bureasss, President 


The 1942 Annual Convention of the Association of Interstate Com- 
merce Commission Practitioners will be held in Chicago on October 8th 
and 9th. In selecting these dates the Executive Committee of the Asso- 
ciation took note of the fact that early in October there will occur an out- 
standing event in the life of both the Commission and its Acting 
Chairman, Commissioner Clyde B. Aitchison. 

On October 5th Commissioner Aitchison will have completed 25 
years of distinguished service as a member of the Commission. Recog- 
nizing the desire of Practitioners that an event of such significance not 
be allowed to pass without official notice by the organized Bar of the 
Commission, the Executive Committee has taken action dedicating the 
1942 Annual Convention in Chicago to the recognition and honoring of 
Acting Chairman Aitchison on the occasion of his 25th anniversary with 
the Commission. 

This announcement is made by the Executive Committee in order 
that members of the Bar of the Commission may know, well in advance, 
of the opportunity the next annual convention will present to honor 
itself by according official recognition to the man who so well personifies 
the highest traditions of the Interstate Commerce Commission. 





1. C. C. CHANGES WORKING HOURS 


The I. C. C. established new hours of work beginning January 26th. 
From Monday through Friday the hours are 8:30 A. M. to 5:15 P. M., 
and on Saturdays from 8:30 A. M. to 12:30 P. M. 





1. C. C. Funds 


H. R. 6430, the Independent Offices Appropriation Bill, was passed 
by the House of Representatives on January 22. The bill carries an 
appropriation of $9,557,809 for the Interstate Commerce Commission for 
the fiscal year 1943. This is an increase of $253,059 as compared with 
appropriations for the current fiscal year. 





FEBRUARY, 1942 





Charles R. Seal Elected First Vice-President 


The members of the Executive committee, have elected Mr. 
Charles R. Seal, Association of Commerce, 22 Light Street, Baltimore, 
Maryland, First Vice-President for the year 1941-42. 





STANDING COMMITTEES 1941-42 * 


ExXxEcuTIvE COMMITTEE 


The President, Secretary and Treasurer are members ex-officio of 
the Executive Committee. All Regional Vice-Presidents are also mem- 
bers of this Committee. A list of names of the officers of the Associa- 
tion will be found on the inside front cover page. 


ADMISSION TO PRACTICE BEFORE I. C. C. 


Harry E. Yockey, (A), Chairman, 1250 Consolidated Building, Indiana- 
napolis, Ind.; Ed. P. Byars, (B), 115 E. 9th St., Ft. Worth, Texas; 
Henry E. Foley, (A), 10 Post Office Square, Boston, Mass.; Howard G. 
Freas, (B), State Building, Civie Center, San Francisco, Calif.; A. M. 
Hartung, (A), Railway Express Agency, 230 Park Avenue, New York 
City; Stanley B. Houck, (A) 1360 Northwestern Bank Building, Minne- 
apolis, Minnesota; Wallace T. Hughes, (A), 1025 LaSalle St. Station, 
Chicago, Illinois; J. V. MeMahon, (B), Chamber of Commerce, Youngs- 
town, Ohio; Herbert V. C. Wade, (B), Chamber of Commerce, Richmond, 
Virginia. 


EDUCATION FOR PRACTICE 


Elmer A. Smith, (A), Chairman, 135 East 11th Place, Chicago, Illinois; 
Francis J. Dowd, (B), A.T.M., American Sugar Refining Co., 120 Wall 
St., New York City; August G. Gutheim, (A), 712 Jackson Place, N. W., 
Washington, D. C.; F. C. Hillyer, (A), New Chamber of Commerce 
Building, Jacksonville, Fla; James H. McCann, (B), 53 Franklin Street, 
Peabody, Massachusetts; Edwin A. Lucas, (A), 1429 Walnut St., Phila- 
delphia, Pa.; B. H. Meyer, (B), Shoreham Building, Washington, D. C.; 
Robert P. Smith, (A), 815 - 15th Street, N. W., Washington, D. C.; 
Albert E. Stephan, (A), 2000 Northern Life Tower, Seattle, Washington. 


MEMBERSHIP 


C. R. Hillyer, (A), Chairman, 135 South LaSalle St., Chicago, Illinois; 
Elmer L. Brock, (A), 931 - 14th St., Denver, Colorado; Charles Clark, 
(A), Southern Railway System, Washington, D. C.; Sam Goodstein, 


— The terms of the members of all Committees expire at the Annual Meeting 


(A) Indicates Attorney-at-Law. 
(B) Non-lawyer. 
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(B), 1101 Commerce St., Dallas, Texas; M. S. Hartman, (A), T. M,, 
Fairmont Creamery Co., Omaha, Nebraska; John B. Keeler, (A), 1250 
Koppers Building, Pittsburgh, Pennsylvania; Frank H. Luther, (B) 
G.T.M., Seagram-Calvert Distilleries, Louisville, Kentucky; James E, 
Lyons, (A), 65 Market Street, San Francisco, California; Hugo Oberg, 
(B), 1600 Custom House, Boston, Massachusetts; Charles C. Parsons, 
(A), 1002 Kearns Building, Salt Lake City, Utah; Frank Reardon, (A), 
921 Bergen Avenue, Jersey City, N. J.; V. A. Roane, (A), G. F. & P. A, 
Ashley, Drew & Northern Railway, Crossett, Arkansas; John J. Sullivan, 
(A), 1801 Smith Tower, Seattle, Washington; R. C. Volkert, (B), T. M. 
Northwestern Lumbermen’s Association, 710 Foshay Tower, Minneapo- 
lis, Minnesota; Horace Walker, (A), Chesapeake & Ohio Railway, Rich- 
mond, Virginia; I. T. Williams, (B), P. O. Box 1106, Tallahassee, 
Florida. 


MEMORIALS 


John D. Battle, (B), Chairman, 804 Southern Building, Washington, 
D. C.; R. Aubrey Bogley, (A), Hibbs Building, Washington, D. C.; W. 
8. Curlett, Trunk Line Association, 143 Liberty St., New York City; 
Charles E. Elmquist, (A), E-1407 First Naticnal Bank Building, St. 
Paul, Minnesota; Edward A. Kaier, (A), 652 Union Station, Chicago, 
Illinois; Robert W. Marshall, (A), Dupont Building, Wilmington, Dela- 
ware; Charles C. Miller, (B) A. T. M., Chevrolet-Oakland Division, 
General Motors, Oakland, Calif.; John T. Scott, Jr., (A), Ist National 
Bank Building, Houston, Texas; W. H. Welsh, (B), Youngstown Sheet 
& Tube Co., Youngstown, Ohio. 


NOMINATIONS 


Guernsey Orcutt, (A), Chairman, 1740 Broad St. Station Building, 
Philadelphia, Pa.; Clarence E. Becker, (A), 308 Board of Trade Build- 
ing, New Orleans, Louisiana; R. F. Burley, (B), McCormick 8. 8. Co., 
461 Market St., San Francisco, California; John L. Keeshin, (B), 221 
West Roosevelt Road, Chicago, Illinois, Karl D. Loos, (A) Munsey Build- 
ing, Washington, D. C.; B. H. Overton, (B), Gateway City Transfer Co., 
LaCrosse, Wisconsin; Maurice G. Roberts, (A), 1025 Frisco Building, 
St. Louis, Missouri; Douglass D. Storey, (A), Telegraph Building, 
Harrisburg, Pennsylvania; Alex D. Whittemore, (B), 30 Rockefeller 
Plaza, New York City. 


Printing & PuBLIcITy 


Donald O. Moore, (B), Chairman, 436 Seventh Avenue, Pittsburgh, Penn- 
sylvania; J. B. Costello, (B), G.T.M., Sperry Flour Co., 180 New Mont- 
gomery St., San Francisco, California; George A. Duffy, (B), 491 Bourse 
Building, Philadelphia, Pennsylvania; W. H. Kessel, (B), A.T.M., North- 
western Lumbermen’s Association, 710 Foshay Tower, Minneapolis, 
Minnesota; J. Alymk Lieberman, (A), 1776 Broadway, New York City; 
Harold E. Spencer, (A), 135 East 11th Place, Chicago, Illinois; Charles 
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R. Webber, (A), Baltimore & Ohio Central Building, Baltimore, Mary- 
land; Karl L. Wilson, (A), Earle Building, Washington, D. C.; D. 
Lynch Younger, (A), Norfolk & Western Railway, Roanoke, Virginia. 


PROCEDURE 


Carl McFarland, (A), Chairman, 1626 K Street, N. W., Washington, 
D. C.; F. M. Garland, (B), G.T.M., Pressed Steel Car Co., 2500 Koppers 
Building, Pittsburgh, Pa.; J. K. Hiltner, (B), T. M., U. 8S. Pipe & Found- 
ry Co., Burlington, N. J.; Cletus Keating, (A), 120 Broadway, New York 
City; Kenneth McAuliffe, (A), 5064 Dupont Building, Wilmington, 
Delaware; Allan P. Matthew, (A), Balfour Building, San Francisco, 
California; J. V. Norman, (A), Kentucky Home Life Building, Louis- 
ville, Kentucky ; W. E. Rosenbaum, (B), 952 Cotton Belt Building, St. 
Louis, Missouri; Frank B. Townsend, (B), Minneapolis Traffic Associa- 
tion, Minneapolis, Minnesota. 


PROFESSIONAL ETHICS AND GRIEVANCES 


William A. Northeutt, (A), Chairman, Louisville & Nashville Railroad, 
Louisville, Ky; J. P. Blanton, (B), 101 Marietta St. Atlanta, Georgia; 
Douglas Brookman, (A), 349 Mills Tower, San Francisco, California; 
Julius Henry Cohen, (A), 111 Eighth Avenue, New York City; Daniel 
L. Kelly, (B), Public Utilities Commission, Pierre, S. D.; George Maurice 
Morris, (A), American Security Building, Washington, D. C.; E. George 
Siedle, (B), Armstrong Cork Company, Lancaster, Pennsylvania; Frank 
W. Sullivan, (A), 231 South LaSalle St., Chicago, Illinois; Sheldon E. 
Wardwell, (A), 84 State St., Boston, Massachusetts. 


SPECIAL COMMITTEES 


REVISION OF THE INTERSTATE COMMERCE COMMISSION RULES OF 
PRACTICE 


Wilbur LaRoe, Jr., (A), Chairman, Investment Building, Washington, 
D. C.; Clarence A. Miller, (A), 1120 Tower Building, Washington, 
: a John R. Turney, (A), Room 5133 I. C. C. Bldg., Washington, 


I. C. C. APPOINTMENTS 


Luther M. Walter, (A), Chairman, 135 South LaSalle St., Chicago, Illi- 
nois; W. P. Buffiington, (B) T. M., Rochester & Pittsburgh Coal Co., 
Indiana, Pennsylvania; John L. Keeshin, (B), 221 West Roosevelt Road, 
Chicago, Illinois; Thomas P. Littlepage, (A), Investment Building, 
Washington, D. C.; George H. Muckley, (A) Transportation Building, 
Washington, D. C. 


LEGISLATION 


Harry C. Ames, (A), Chairman, Transportation Building, Washington, 
D. C.; Frederick M. Dolan, (A), Southern Building, Washington, D. C.,; 
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J. Carter Fort, (A), Transportation Building, Washington, D. C.; Harry 
G. Schad, (B), Mgr. Rail Traffic, Atlantic Refining Company, 260 South 
Broad Street, Philadelphia, Pennsylvania. 


PRACTICE BEFORE ReGuLATORY Bopies or States & FEDERAL Govern- 
MENT AND UNAUTHORIZED PRACTICE OF Law. 


Elmer A. Smith, (A), Chairman, 135 East 11th Place, Chicago, Illinois; 
Milton P. Bauman, (B), 140 Cedar Street, New York City; Joseph J. 
Geary, (A), 826 Robert Dollar Building, San Francisco, California. 


REVISION OF CONSTITUTION & By-Laws 


Wilbur LaRoe, Jr., (A), Chairman, Investment Building, Washington, 
D. C.; Ernest S. Ballard, (A), 120 South LaSalle St., Chicago, Illinois; 
Charles E. Bell, (B), Investment Building, Washington, D. C.; John 
E. Benton, (A), 7411-15 Post Office Building, Washington, D. C.; 
Andrew H. Brown, (A), 400 Union Commerce Building, Cleveland, 
Ohio; Kenneth F. Burgess, (A), 11 South LaSalle St., Chicago, Illinois; 
William W. Collin, Jr., (A), 928 Frick Building, Pittsburgh, Penn- 
sylvania; James Garfield, (A), 30 State St., Boston, Massachusetts; 
Walter R. McFarland, (A), 547 West Jackson Boulevard, Chicago, IIli- 
nois; Reginald F. Walker, (A), c/o Spreckels Sugar Co., 2 Pine Street, 
San ?- es California; Walter W. Weller, (B), P. O. Box 629, New- 
ark, N. J. 





Wage and Hour Division Moves to New York. 


The Wage and Hour Division of the Department of Labor began 
moving recently from Washington to its new office at 1560 Broadway, 
New York City. It is expected that the moving will be completed and 
the new offices open for business on February 17. Officials said 265 


out of the Administration’s total personnel of 481 are moving to New 
York. 
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Defense Transportation Office 


Director Eastman of Defense Transportation has announced addi- 
tional appointments as follows: 

DIVISION OF INLAND WATERWAY TRANSPORT, headed by Edward Clem- 
ens of St. Louis. Since 1936 Mr. Clemens has been vice president of the 
Mississippi Valley Barge Line Company. 

DIVISION OF LOCAL TRANSPORT, headed by Guy A. Richardson, Chi- 
cago, Illinois. Mr. Richardson has been with local transportation since 
1901 when he entered the employ of the Boston Elevated Railway. He 
was operating vice-president of the Philadelphia Rapid Transit Company 
from 1918 to 1923, and of the Chicago Surface Lines from 1923 to 1932, 
president in 1932, and receiver of the Chicago Railways Company in 1933 
to 1941. 

MATERIALS AND EQUIPMENT SECTION, headed by Col. Charles D. 
Young, Philadelphia, formerly vice president in charge of real estate and 
taxation, Pennsylvania Railroad. 

DIVISION OF STORAGE, headed by Leon M. Nicholson, Chicago, Illi- 
nois. During the first world war Mr. Nicholson served as Director of 
Quartermaster Operations, and since 1920 has been engaged in real estate 
and warehousing operations. 

ASSISTANT DIRECTOR IN CHARGE OF CIVILIAN TRAFFIC, headed by John 
W. Montigney, of Cleveland, Ohio. The civilian traffic section of the 
Division of Traffic Movement is engaged in the study of problems related 
to traffic movement which is not directly of a war character. Mr. 
Montigney is Chairman of the General Central Eastern Conference, 
Akron, Ohio, and was for many years Manager of the Transportation 
Division, Cleveland. Previously he was connected with the Nickel Plate 
Railroad for a number of years in the transportation and traffic depart- 
ments. 

ASSOCIATE DIRECTOR, DIVISION OF RAILWAY TRANSPORT, headed by John 
W. Barriger of St. Louis, Missouri. Mr. Barriger served ten years with 
the Pennsylvania Railroad, and in 1933 was made Chief Examiner, Rail- 
road Division, Reconstruction Finance Corporation, which position he 
occupied until July 1941. He has since been Consultant for the Western 
Association of Railway Executives, Carriers Conference Committee and 
the American Railroad of Puerto Rico. 

DIVISION OF COASTWISE AND INTERCOASTAL TRANSPORT, headed by 
Ernst Holzborn of New Orleans, La. Mr. Holzborn was formerly Assist- 
ant Director, Bureau of Water Carriers of the I. C. C. 

Mr. Eastman also announced the appointment to the Division of 
Traffic Movement of an Associate Director, Henry F. McCarthy, and 
two section chiefs, Samuel W. Fordyce, III, and Walter F. Bockstahler. 

Mr. Eastman has notified all advisers to former Transportation Com- 
missioner Ralph Budd, National Defense Commission, including the Pres- 
ident of this Association, that they have been retained as advisers in 
their respective capacities with the Director of Defensé Transportation. 
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Rail Passenger Rationing 


Defense Transportation Director Eastman said on January 23, that 
the time has not yet arrived when the rationing of railroad tickets to 
civilians is necessary, but that carriers should give and are giving first 
attention to military requirements for rail facilities. 





Preference Rating Orders Extended 


Director of Priorities Nelson has announced that General Preference 
Order No. P-8 and Preference Rating Orders Nos. 20 and 21 have been 
extended to expire March 31, 1942. These orders relate to material and 
equipment entering into the construction, repair and rebuilding of rail. 
road locomotives and freight cars. 





Oil Pipe Line Defense Hearing 


Director Eastman has announced creation of a board composed of 
B. H. Meyer, C. E. Childe and J. Paul Kelley to conduct a hearing on a 
pipe line application of Trans-American Pipe Line Corporation. The 
corporation has requested Director Eastman to recommend to the Presi- 
dent that a Proclamation be issued that construction of a crude oil pipe 
line from a point in Texas to Savannah, Georgia, is, or may be, necessary 
for National Defense purposes. (The Cole Pipe Line Act, approved 
July 30, 1941, carries this Presidential authority.) Hearing was set for 
10:00 A. M., February 19, at the Office of the Interstate Commerce Com- 
mission in Washington. 





PRIORITIES FOR CARS AND LOCOMOTIVES 


Recognizing that the war program will make heavy demands on the 
nation’s railway transportation system, the Supply Priorities and Alloca- 
tions Board on Thursday, January 1, moved to provide materials for 
as much new car and locomotive construction as possible without inter- 
fering with the production of military goods. This program, it was 
explained, was recommended by Leon Henderson, Director of the Divi- 
sion of Civilian Supply, and Joseph B. Eastman, Director of Defense 
Transportation. 

SPAB authorized OPM to grant priorities and other help during the 
first quarter of 1942 for: 

1. Repair of passenger and freight cars and locomotives. 

2. Production of 36,000 freight cars in February, March and April, 
with preference given to types needed to transport military equipment. 
(It is estimated that 9,000 cars will be built in January). 

3. Continued production in February, March and April of locomo- 
tives now on order or now scheduled for production for stock, consisting 
of 248 steam locomotives, 58 electric locomotives and 620 Diesel locomo- 
tives. It is provided that those built for stock be of a type and size suit- 
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able for military or foreign use, and that Diesel locomotive production 
must not interfere with deliveries of Diesel engine crankshafts for mili- 
tary use. 

SPAB estimated’’ an announcement said, ‘‘that: weekly carload- 
ings will reach a level of about one million as early as May of this year, 
and that building of the 36,000 cars provided in this program would 
just permit the roads to meet this peak at full operating efficiency. Since 
most of the steel plate required will come in widths no greater than 48 
inches, it can be rolled on strip mills whose capacity will be available 
due to curtailment of auto production; hence the provision of plates will 
not interfere with production of plates for military uses. 

‘‘This program runs but for the first quarter of 1942 and implies 
no commitment for additional new equipment later in the year. SPAB 
held that the new war program will presently create shortages in steel 
castings, and that it is hence advisable to get the railroads’ essential re- 
quirements produced as soon as possible, before the heavier military de- 
mand begins to be felt. 

‘*Recognizing the necessity of keeping railroad ways and structures 
in serviceable condition, SPAB requested OPM to present within two 
weeks estimates of the materials that would be needed for this purpose 
during the first quarter of 1942. It also asked OPM to present at the 
same time estimates of the material required for rolling stock needed for 
military, Lend-Lease and other exports. 

‘‘The Director of Defense Transportation was asked to present a 
report on the materials which the entire transportation industry will need 
in the last nine months of 1942 after all possible economies and conser- 
vation measures have been taken. 

‘It is estimated that the materials required for the first-quarter 
building and repair program would include 1,413,893 tons of steel, 
353,637 tons of cast iron, 19,985 tons of various non-ferrous metals, and 
570 tons of rubber.’’ 





Rationing of Motor Trucks 


Defense Transportation Director Joseph B. Eastman has asked the 
rationing power over light, medium and heavy trucks. He feels that 
trucks form an important part of the transportation system and in order 
to do a good job he should have the power to direct their use. At present 
Price Administrator Leon Henderson has rationing power over all goods 
except those flowing to the battle fronts and, while he admits the sound- 
ness of Mr. Eastman’s argument, he feels that if the Coordinator of 
Transportation gets rationing control over trucks some other agency 
will want the power over something else and then the efficiency of 
centralized responsibility will be completely lost. Mr.’ Eastman has the 
support of the National Highway Users Conference. 
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RAILROAD EQUIPMENT PRIORITIES 


The following article, by Maurice Lazar, Railroad Editor, Chicago 
Journal of Commerce, appeared in that publication on January 20, 1942: 

‘*Railroad executives are in Washington this week in an effort to get 
materials badly needed in the manufacture of additional equipment with 
which to meet the unprecedented demands upon freight hauling facilities, 

‘‘Toward the end of 1941, the Supply Priorities and Allocations 
Board ordered an allocation of materials needed by the railway equip- 
ment manufacturers and the railroads’ own shops to build 45,000 freight 
ears in the first four months of 1942. Contrast this number with the 
68,000 cars which the railroads and the equipment builders had planned 
to produce in this period on the basis of actual necessity ! 

**Of the 98,000 freight cars which were to have been constructed in 
the last eight months of 1941, material for only 42,218 cars was allocated. 
At the end of last year, the program of the railroads to build a sufficient 
number of new cars for wartime traffic was 56,000 units behind schedule. 
So that, of the 166,000 cars which were to have been constructed in the 
twelve months which end April 30, 1942, it seems probable now that only 
87,000 will have been constructed, leaving the country’s major trans- 
portation industry 79,000 freight cars behind schedule. 

‘‘The railroads had planned originally to build or have built 120,000 
freight cars by October 1, 1942, and 150,000 more in the year ending 
October 1, 1943, a grand total of 270,000 cars. These figures had to be 
revised downward, and although no such revision ever took place official- 
ly, war priorities, which have been face-lifting the national economy on 
a startling scale, seem to have accomplished by rationing in other fields 
a large amount of downward revising of rail equipment, building. 

‘*Granted that the railroads retire only a small percentage of bad 
order (outworn) equipment between now and the first of May, the 45,000 
freight cars which they seem to be assured of under SPAB consent would 
bring total railroad ownership of freight cars to 1,720,000 units. Of 
these, a little more than 1,600,000 can be expected to be active at one time 
on the lines, allowing for repairs that must be maintained continually. 
But this is stiil 80,000 cars less than the roads had planned they would 
— in service by October 1, 1942 to do a real wartime transportation 
job. 

‘*Shippers expect a 10 per cent increase in carloadings this year as 
compared with 1941. The SPAB expects the railroads to be loading ap- 
proximately 1,000,000 cars a week this year. Apply this expectation to 
the less than 1,720,000 cars available (loading and unloading and other 
necessary operations make it impossible to use all available freight cars 
every week), and you realize the situation in which the roads will be 
placed if the SPAB’s own forecast is realized. If the million-a-week 
figure is revised upward, as many believe likely before the year is out, 
the predicament of the roads will be even more serious. 

‘* According to the Interstate Commerce Commission, intercity truck 





haulage amounts (in ton miles) to 7.91 of the country’s freight transpor- 
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tation. Possible diversion of some of this tonnage because of restrictions 
on tires for trucks represents another railroad problem. 





ago ‘*Generally speaking, the situation is one which would seem to de- 

42. mand the immediate attention of the Supply, Priorities and Allocations 

get Board. If the government is going to demand Herculean feats of trans- 

with portation from the nation’s steam carriers, it can hardly do less than 

ties, permit the roads to have the materials they need to increase their facili- 

ions ties.’ 
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Private Carriers Under the Defense Program * 


You are representatives of what have come to be known as “‘ private 
carriers by motor vehicle.’’ This means that you are not common car- 
riers which serve the public generally, nor contract carriers which serve 
selected customers for hire. You confine your hauling to the industries 
to which you belong and of which you are a part. Such transportation 
has always existed, but it has increased tremendously in volume and im- 
portance since’ the advent of the automotive highway vehicle. Unfor- 
tunately the statistics of such transportation are most inadequate, but it 
is estimated that’a very much larger percentage of all trucks of every 
kind, perhaps ‘as: high as 75 percent, are ‘‘privately’’ operated in the 
sense I have indicated. It is also a fact beyond dispute that much of 
the transportation so performed is related directly and vitally to the 
war effort and an equally large if not greater part is vital, particularly 
as respects food, to the subsistence in the war effort of the civilian popu- 
lation. That such transportation needs care and attention from the 
standpoint of the Office of Defense Transportation goes without saying. 

Highway transportation, as you know, is particularly threatened 
by the shortage of rubber and by the diversion of steel and other critical 
materials to the war effort. That this situation will bring discomfort, 
burdens, and grief to many is certain. We are at war and we must 
expect such results and have the courage to take them. It is a part of 
my duty, however, as I see it, to prevent such results, if possible, from 
being inflicted on transportation to an extent which will in any way 
eripple or slow down or otherwise impair the war effort. 

The fact is that war production is dependent at every turn on 
transportation. The raw materials must be carried to the plants which 
treat them initially ; semi-finished products must thence be carried, often 
in several stages, to other plants for further treatment and assembly; 
and finally the finished products must be carried, and again perhaps in 
several stages, to ultimate destinations. Not only that, but the defense 
plants cannot function effectively and well unless adequate provision is 
made for the transportation of workers to and from their homes, nor 
unless those workers are provided with adequate means of subsistence. 
It follows that transportation is a vital and essential part of the whole 
defense mechanism, just as much so as machine tools; and the ramifica- 
tions of this fact run very wide and deep. War production will certainly 
bog down, if the transportation services which form a part of the very 
warp and woof of that production are impaired. 

To achieve the best results in the war effort, therefore, a proper 
balance must be kept between war production and transportation. In 
the end it will do no good, and it may do much harm, to distribute sup- 
plies of critical materials as between production and transportation in 
a way which will impair the effective functioning of transportation as 
an essential part of the defense mechanism. Nor will it do any good, 
even if the functioning of the defense plants is not thereby at once im- 





* Excerpts from Address by Honorable Joseph B. Eastman, Director, Office of 
Defense Transpersation. before the National Council of Private Motor Truck 
Owners, Inc., Hot 


él Willard, Washington, D. C., January 27, 1942. 


474 














475 























































FEBRUARY, 1942 





1 * —— 
ivate paired, to produce implements and munitions of war too far beyond the 
car- capacity of transportation facilities to carry them to the theatres of 
serve action, and thus to aggravate and unduly extend the storage problem. 
tries I assume that careful thought has been given to all of these possibilities, 
ation but obviously they are matters which it is my duty, as the one responsible 
1 im- for Defense Transportation, to explore to the best of my ability. 
nfor- The problem is one, however, which clearly cannot be explored 
ut it adequately and thoroughly without giving attention to the opportunities 
very for making a better use of existing motor vehicles, tires; and all of their 
| the parts and accessories. You cannot well be heard to complain of short- 
h of ages unless and until all such opportunities have been utilized as best 
. the they may be. This is your problem, but it also is mine, for the Executive 
larly Order creating my Office makes it my primary duty ‘‘to assure maximum 
opu- utilization of the domestic transportation facilities of the Nation for 
the the successful prosecution of the war.’’ 
ing. I believe that many such opportunities will be found, not only for 
ened the better use and conservation of tires and the maintenance of the 
tical vehicles in good repair, but also for the more effective utilization of the 
fort, vehicles themselves. Plans for such utilization have, as you know, been 


nust made and put into effect on the Pacific Coast with respect to Army and 
t of Navy traffic under the able leadership of Commissioner Rogers but with 


‘rom the help of a committee made up of representatives, not only of the 
way for-hire carriers, but of the private carriers as well, and the plan em- 
braces the utilization of the vehicles of both these types of carriers. As 
1 on director of Division of Motor Transport, Commissioner Rogers will have 
hich the duty, among others, of extending such plans to the other parts of the 
ften country and to other traffic and of promoting campaigns for tire con- 
bly; servation and vehicle maintenance. These are matters to which he is 
s in now giving attention. He will need in this work the help of the best 
ense men available in the industry, and I know that some of the private car- 
n is riers are exceedingly well equipped in this respect. We shall welcome 
nor and expect your full cooperation. Since these plans should and will be 
nee, national in scope, it is hoped that State and other local groups-will not 
hole undertake similar plans without consultation with the Office of Defense 
fica- Transportation. 
inly In conclusion let me emphasize again the fact that the so-called 
very “private carriers by motor vehicle’’ play a very important part in 
transportation as it is carried, on today, and one which intimately con- 
oper cerns war production, both directly and also indirectly in its relation to 
In the civilian population upon which war production depends. The re- 
sup- sponsibility of the Office of Defense Transportation clearly extends to 
n in the transportation which you conduct, and you may be sure that I realize 
n as that fact and shall act accordingly. Some of you, I am told, are appre- 
ood, hensive that an attempt may be made to bring private carriers in some 
im- way within the fold of public regulation, like the for-hire carriers under 
the Motor Carrier Act. My responsibility is to see to it that transporta- 
a - tion functions efficiently and effectively in the war effort. I see no 


present reason why I should concern myself with this problem of regula- 
tion, and if I should later by any chance be of a different mind, you may 
be sure that I shall let you know and solicit your views before arriving 
at any conclusions. 





Address by Senator Carl Hatch Before the Federal 
Communications Bar Association * 


(Re: 8.674, 8.675 and 8.918, Administrative Procedure Bills) 


Mr. Chairman, and members of the Federal Communications Bar 
Association, I am glad to meet with you this evening and to have the 
opportunity of discussing for a very short time some of the matters re- 
lating to administrative law procedure and proposed legislation. 

As some of you undoubtedly know, I became quite interested in 
legislation affecting procedure before the various agencies of government 
at the time the first Logan-Walter Bills were pending before the Congress. 
As I now recall, the first bill introduced by the late Senator Logan of 
Kentucky provided for a special separate court. Later, the bill which 
came to be known as the Logan-Walter Bill was introduced in the Senate 
by Senator Logan and in the House by Congressman Walter of Pennsyl- 
vania. That Bill had quite a history: passed the House; and almost a 
year after it had been reported favorably by the Senate Committee on the 
Judiciary, it passed the Senate; to be vetoed by the President. 

Those of us who were interested in this legislation were not particu- 
larly discouraged by the Presidential veto. The Attorney General’s 
Committee had been working a long time on the problems presented by 
suggested changes and reforms in administrative law procedure. That 
report was made. All of you gentlemen, I am sure, have read both the 
Majority and the Minority reports of the Attorney General’s Committee 
with a great deal of interest. I would say here now, as I have frequently 
said at other times and places, that the reports of the Attorney General’s 
Committee—that is, both Majority and Minority reports—constitute a 
most valuable contribution to the subject of administrative law. When 
that report was made, I, together with the Chairman of the Senate Judici- 
ary Committee, Senator Van Nuys, introduced two bills in the Senate; 
one embodying the proposals made in the Majority report; and another 
including the recommendations of the Minority. Later, Senator Van 
Nuys and I introduced a third bill, which carried out many of the same 
ideas included in the Logan-Walter Bill. 

The subcommittee of the Judiciary was appointed to consider all 
three-of these bills. Really, for your information, I might say that it was 
not the thought of ours that one of these particular bills was the last 
word in proper legislation on the subject. In introducing these three 
separate bills, we hoped to get all the suggested proposals before our 
committee and then consider all of them, in hopes that finally the best 
possible bill would be agreed upon by the committee, and possibly by 
Congress. 

I say ‘‘the best possible bill’’ because those of us who are familiar 
with legislative process know that it is rarely, if ever, possible to secure 
legislation exactly of the kind and nature the sponsor desires. Always 


* Fifth Annual Meeting of the Federal Communications Bar Association, Wash- 
ington, D. C., December 13, 1941. (Fed. Comm. Bar Journal, Vol. VI. No. 4) 
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there is that process of yielding and taking there, and making adjust- 
ments, and finally the measure which actually becomes law is the result 
of this method and process of drafting and passing legislation. 

Our committee proceeded to hear from many distinguished persons, 
in and out of the government. The hearings were most comprehensive, 
and I want now to thank all who so generously contributed of their time, 
studies, and efforts, to give our committee their views on this more-or- 
less perplexing situation. Every person interested at all in the adminis- 
trative law procedure should secure copies of these hearings. They cover 
almost the entire field—in fact, practically every viewpoint, thought, and 
suggestion is contained in these hearings. 

Obviously, in the limited time which is mine this evening I can not 
discuss the merits of any of these proposed measures, nor can I go into 
the field of administrative law with any detail whatever. 

Generally, though, I can say, and I am sure you will all agree with 
this thought, that we have in recent years evolved in our different bu- 
reaus, agencies, and branches of government, a practically new field of 
law. To those of us who went to school and studied law not too many 
years ago, the field of administrative law was unknown. We were taught 
the common law of England; we had some smattering of law from other 
sources—equity ; jurisprudence; and even international law, which then 
seemed to exist in the world, were not unknown to our studies. Adminis- 
trative law, however, was something yet to be developed. 

As it exists today, administrative law is of most recent origin. The 
trend of the times in the past few years, and probably a more definite 
trend in the coming years, will have and will make this subject of vast 
importance to all who engage in the practice of law. 

It is perhaps a popular conception that administrative law is rather 
local in its character in that it applies mostly to the bureaus and agencies 
here in Washington; that is because it does to those who practice law 
here and who are more concerned with this new branch of our occupation 
than lawyers in other parts of the nation. There is a great deal of truth 
in this ; but, it is not altogether true. The ramifications of the bureaus and 
agencies of the Federal government today extend into every state, city, 
village, and I almost added ‘‘habitation,’’ in this land of ours. Today it 
is becoming increasingly important that the lawyers outside of Washing- 
ton—those of us who reside even in the smaller county-seat towns of the 
country, such as the town in which I live—familiarize themselves with the 
procedure before the departments and agencies of the government. 

It is because this is true, and because I think it is essential that the 
rules and practices before these agencies of government become as easily 
determinable as possible, that I am one of those who have urged constantly 
the enactment of legislation which will, in a measure, tend to make the 
practice before these agencies as uniform as possible. 

I have said that I live in the small county-seat type of town. My law 
practice was general in its nature. The average small-town lawyer can 
not specialize in any branch of the law, but he must be as expert as pos- 
sible in all branches if he is to serve his clients’ interests wisely and well. 
A few years ago he was not concerned much with administrative pro- 
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cedure, but today he is. It is impossible for him to come to Washington 
with each case, determine the rules which have been set up in the agency 
by officials or the authority of the act creating the agency. Often times, 
the matter involved does not warrant the employment of special counsel 
here who is a specialist before the particular agency considering or having 
jurisdiction of the matter; therefore, it becomes important—at least I so 
think—that legislation be enacted by the Congress which will to some 
extent clarify and make as certain as possible rules, regulations, appeals, 
and all matters affecting procedure before the agencies and departments. 

This is only one of my reasons for strongly advocating the enactment 
of some type of legislation along this line. 

There are many other reasons which are more important than the 
country practitioner, but already I have taken more time than perhaps 
I should and I shall not now attempt a discussion of those other reasons. 
I do want to say, however, before concluding, that while our committee 
has been inactive for some time now, it has not given up the idea of 
working out legislation, and we firmly hope some kind of legislation will 
be enacted. After our hearings were completed, it required some time to 
get printed copies of the hearings; since they have become available. we 
have been so busy with national defense matters, and now with war mat- 
ters, we have not been able to sit down and work on this bill, as we had 
hoped we would be. None of us knows what the next few months hold in 
store for any of us. Our thoughts now are occupied, as your thoughts are, 
mainly with things which relate to the successful conduct and termination 
of the war in which we are now engaged. It is difficult in times like 
these to legislate upon, or even think about, the more routine matters 
which ordinarily would receive our prompt attention. I do not know 
how long this condition will last. I do not know how long it will be 
before our committee can sit down and work on the administrative law 
bills. 

I want to say this, however, that those of us who have served on this 
subcommittee have not by any means forgotten the bill relating to ad- 
ministrative law. As chairman of this subcommittee, shortly after the 
first of the year I hope to be able to get our committee together, and all 
suggestions which you have so generously and kindly made to the com- 
mittee will be studied, in hopes we will finally work out a bill which will 
be reasonable, fair, and just, and which will place the practice before 
the agencies and departments of government upon a better, a sounder, 
and perhaps a more legal-like basis. 
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Report of Committee on Unlawful Practice of 
Law, New York State Bar Association * 


I 


The movement for the elimination of the unlawful practice of the 
law started with the report of the special committee of the New York 
County Lawyers’ Association, made in 1913, and the creation of the first 
standing committee in 1914. In these twenty-seven years much has been 
achieved. Progress is to be measured by comparison between the prac- 
tices of the early days and the practices at the present time. To those 
who pioneered at the beginning, the appearance of the following adver- 
tisement in 1914 would have seemed incredible: 


** *Plainly in Violation of the Statute’ 


‘‘The records of our Courts going back over a long period of years 
show that many persons have not learned that in order to render a 
will valid certain strict requirements of law must be observed re- 
specting its execution. 

‘*Tn one case, a will prepared by a commissioner of deeds, who 
also supervised the execution, was drawn on a printed form secured 
from a stationer. The paper contained the signatures of the testator 
and the witnesses, but the Surrogate felt obliged to hold that the 
will could not be admitted to probate because the execution was 
‘*plainly in violation of the statute.’’ 

‘*The Surrogate in his opinion said: ‘The hearing of this matter 
illustrates very forcibly the folly of persons not consulting lawyers 
on their legal matters * * *’ (37 Misc. 57). 


x x x Trust Company or New YorK 


Executor, Co-Executor, Trustee, Co-Trustee’’ 


To go back over the long period of controversy with trust companies, 
the work of the several committees of the City and County Bar Associa- 
tions, the clash between the lawyers who represented trust companies 
and the Committees on Ethics who represented trust companies and Bar 
Association Committeees on Ethics and Unlawful Practice, the educa- 
tional work done through the section of the American Bankers’ Associa- 
tion, in co-operation with Robertson Griswold of the Trust Company 
Section, and through the Chairman of the then Committee of the Amer- 
ican Bar Association, Mr. John G. Jackson—is like reviewing the battles 
of the Civil War. 


* Presented at the 65th Annual Meeting January 23-24, 1942. The resolution 
and report were adopted unanimously by the New York State Bar Association, New 
York City, January 23, 1942. 
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This reference is made, not for the purpose of crowing over victories 
won, but to point a lesson much needed at the present juncture in this 
field of bar association activity. The lesson is that calm, vigorous. per- 
sistent education, looking to the courts to define the law governing the 
practice of law, and always keeping in mind the reaction of public opin- 
ion, will produce results. The reports of the American Bar Association 
Committee on Unauthorized Practice of the Law, made from year to 
year, confirm this experience. The ‘‘Declaration of Principles’’ adopt- 
ed by a committee of publishers of legal books, looseleaf services, ete., 
constituting a part of the report of the American Bar Association Com- 
mittee, made at the Indianapolis meeting of the Association, held Sep- 
tember 29 to October 3, 1941, is but one more confirmation. Also form- 
ing part of the report is a statement concerning the latest utterance of 
the National Conference Group formed by the American Bar Association 
and the American Bankers’ Association Trust Division. 

For several years your Committee has presented in its annual re- 
ports what seemed to it to be the guiding policies that should govern the 
activities of the Committee in its dealings with laymen. These policies 
had been adopted each year unanimously by the members of the Com- 
mittee and reported to the membership. No dissent has ever been ex- 
pressed by the Association. 

In our 1940 report we took up as the special matter for consider- 
ation the ‘‘vast growth of administrative agencies and the difficult 
task of defining and limiting the scope for law practice before such 
agencies.’’ We stated that there was ‘‘real difficulty in attempting to 
eanalize the lay practitioner’s activities in fields where the presentation 
of the client’s interest does not require an interpretation of law.’’ We 
recommended that progress in the solution of this problem ‘‘be made 
slowly and patiently,’’ and we joined with the American Bar Associa- 
tion’s Committee on Unauthorized Practice in condemning legislative 
attempts to restrict the practice before all governmental agencies solely 
to lawyers.’’ We adopted the following statement made by the Com- 
mitteee of the American Bar Association, under the leadership of Mr. 
Edwin M. Otterbourg: 


‘*Speedy and direct elimination of unauthorized and unlicensed 
practice of the law before administrative agencies should be effec- 
tively possible where, upon knowledge of the facts and presenta- 
tion of the public injury, the rules of practice and procedure of 
the agency in question are suitably amended and enforced. Where 
this is not feasible or acceptable to the agency, and it is satisfac- 
torily established that unauthorized practice of the law exists, then 
the remedy should be obtained by application to the courts as has 
been done in Ohio, Illinois and various other jurisdictions. 

‘“‘The Committee is of the opinion that general legislation in 
respect to this subject is not desirable. Any general law applying 
to all administrative tribunals is bound to include therein some 
agencies where it may be that the practice before them does not 
amount to unauthorized practice of the law. The suppression of 
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unauthorized practice of the law is primarily for the purpose of 
protecting the public so that it may have the benefit of trained and 
disinterested professional advice and the protection of its rights 
of person and property both in dealing with the government and 
others. * * * In addition it should be borne in mind that in many 
sections of the country the courts hold that what is and what is 
not practice of law is completely for their determination. In these 
jurisdictions, while legislation might be upheld if it were shown in 
each case a reasonable exercise of police power, it is extremely like- 
ly that any interference with the jurisdiction of the court to de- 
fine and state what is practice of the law might be held unconsti- 
tutional.’’ 


In presenting the 1941 report, the Chairman said: 


‘<* * * A great many members of the Bar hardly appreciate 
adequately the importance of tact and diplomacy in handling mat- 
ters in this field of the unlawful practice of the law. At the pres- 
ent moment, as there always has been in the past, there is a great 
deal of misunderstanding on the part of laymen concerning the 
function of the lawyer, and we have a great deal of education still 
to do. We are responsible in the way of neglect for failure to bring 
the general public to an understanding of the real service of the 
lawyer. 

‘*In these circumstances it is quite easy to arouse the prejudice 
of the general public against the Bar, and while I have no desire to 
eriticize members of a brother profession I think there are examples 
in the conduct of the medical profession—the official conduct of 
that profession—which should be very valuable to us. The insis- 
tence upon the monopoly of all matters dealing with health under 
control of medical boards has led to repercussions against the med- 
ical profession which we too might encounter in our profession if 


we were too drastic in insistence upon a monopoly which is clearly 
ours.”’ 


In our 1941 report also we reported that these views were concur- 
red in in a report made to the Missouri State Bar Association conven- 
tion by that organization’s committee on illegal practice of the law. The 
Committee expressed the view that 


‘‘* * * it is unquestionably better for the public relations of the 
Bar that court proceedings be withheld in cases in which they would 
not have public support and that in such situations a remedy be 
found ‘through conferences, public announcements or other amic- 
able means.’ ’’ (UPN, Vol. VI, No. 5, Nov.-Dec., 1940, p. 79.) 


II 


During the past year your Committee has been confirmed in its 
view that rushing to the legislators or to Congress for general legisla- 
tion in this field of appearances before administrative tribunals is 
fraught with great danger to the principles involved. 
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THE EuruicH Bitu 


In January the Assembly introduced a bill, Int. 297, Print 694, 


which proposed to amend Section 271 of the Penal Law as follows: 


‘**See. 271. None but attorneys to practice in the state. 

No natural person shall ask or receive, directly or indirectly, 
compensation for appearing for a person other than himself as at- 
torney in any court, or before any administrative officer, board, 
commission, department, agency, tribunal or other body acting in 
a judicial or quasi-judicial capacity under the authority of the state 
or any municipal corporation or other civil division of the state in 
any case where the proceeding involves the decision of questions of 
law or the preparation of a record which may be the basis of judicial 
review, or before any magistrate, or for preparing deeds, mortgages, 
assignments, discharges, leases or any other instruments affecting 
real estate, wills, codicils, or any other instrument affecting the dis- 
position of property after death, or decedents’ estates, or pleadings 
of any kind in any action brought before any court of record in this 
state, or make it a business to practice for another as an attorney 
in any court or before any magistrate 6 before any such admin- 
istrative officer, board, commission, department, agency, tribunal or 
other body in any such case where the proceeding involves the de- 
cision of questions of law or the preparation of a record which may 
be the basis of judicial review, unless he has been’ regularly admit- 
ted to practice, as an attorney or counselor, in the courts of record 
of the state; but nothing in this section shall apply to officers of 
societies for the prevention of cruelty, duly appointed, when exer- 
cising the special powers conferred upon such corporations under 
section one hundred and twenty-one of the membership corpora- 
tions law. The right of any person to appear by attorney before 
any administrative officer, board, commission, department, agency, 
tribunal acting in a judicial or quasi-judicial capacity under the 
authority of the state or any municipal corporation or other civil 
division of the state shall not be denied.’’ (Matter in italics is new.) 


As was to be expected, immediately opposition to this bill came from 


the various agencies. It was not easy to secure a substantial unanimity 
of opinion on the part of the members of our Committee, concerning 
this bill, and in the absence of definite action by the Association, the 
Chairman of your Committee sought the opinion of the President of 
the Association, Mr. John G. Jackson, as a result of whose efforts the 
bill was finally withdrawn. But in the interim, as the result of appear- 
ances before the Committee on Codes, the bill was amended so as to read 
as follows: 


**See. 271. None but attorneys to practice in the state. No 
natural person shall ask or receive, directly or indirectly, compen- 
sation for appearing for a person other than himself as attorney in 
any court, or before any administrative officer, board, commission, 
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department, agency, tribunal or other body acting in @ judicial or 
quasi-judicial capacity under the authority of the state or any 
municipal corporation or other civil division of the state in any 
case where the proceeding involves the decision of questions of law 
or the preparation of a record which may be the basis of judicial 
review, or before any magistrate, or for preparing deeds, mortgages, 
assignments, discharges, leases, or any other instruments affecting 
real estate, wills, codicils, or any other instruments affecting the 
disposition of property after death, or decedents’ estates, or plead- 
ings of any kind in any action brought before any court of record 
in this state, or make it a business to practice for another as an 
attorney in any court or before any magistrate or before any 
such administrative officer, board, commission, department, agency, 
tribunal or other body in any such case where the proceeding in- 
volves the decision of questions of law or the preparation of a record 
which may be the basis of judicial review, unless he has been reg- 
ularly admitted to practice, as an attorney or counselor, in the 
courts of record of the state; but nothing in this section shall apply 
to officers of societies for the prevention of cruelty, duly appointed, 
when exercising the special powers conferred upon such corpora- 
tions under section one hundred and twenty-one of the member- 
ship corporations law. Nothing herein shall deny the right of any 
person to appear for another and to receive compensation for his 
services before any temporary state commission or committee ap- 
pointed by or pursuant to law or joint resolution of the legislature ; 
nor deny the right of any person to so appear for another at any 
hearing held or proceeding taken under the provisions of the labor 
law or the workmen’s compensation law. The provisions of this sec- 
tion shall not prohibit the appearance by any person for another 
hefore any administrative officer, board, commission, department, 
agency, tribunal or other such body acting in a judicial or quasi- 
judicial capacity under the authority of the state or any municipal 
corporation or other civil division of the state in any case where 
the proceeding involves the decision of questions of law or the prep- 
aration of a record which may be the basis of judicial review, who 
at the time this section as hereby amended takes effect, has previously 
appeared before such officer, board, commission, department, agency 
or other such body and is to the satisfaction of such officer or the 
principal officer of such commission, department or other agency 
qualified by experience and training and has special knowledge of 
the subject matter to be investigated. The right of any person to 
appear by attorney before any administrative officer, board, com- 
mission, department agency, tribunal acting in a judicial or quasi- 
judicial capacity under the authority of the state or any municipal 
corporation or other civil division of the state shall not be denied; 
provided, however, that nothing contained herein shall give the 
right to any prisoner to appear by attorney before the parole board 
pursuant to provisions of section two hundred fourteen of the cor- 
rection law, nor to give the right to a defendant or other person 
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charged with the commission of crime to appear by attorney before 
the grand jury pursuant to provisions of section two hundred fifty- 
seven of the code of criminal procedure.’’ (Matter in italics is new.) 


The consensus of opinion on the part of the Committee was ex- 
pressed in the letter of Henry W. Proffitt, one of the members of the 
Committee, addressed to the Chairman of the Committee, under date of 
February 25th, 1941. Mr. Proffitt had been a member for seven years of 
the Committee on Unlawful Practice of the Bar Association of the City 
of New York, and Chairman of that Committee for two years. He 
wrote : 


‘<# * * Based upon my study, my opinion is that the proposed 
bill is much too broad and that in its present form it should be 
disapproved by your Committee. There are two major reasons 
for this view: 

‘‘First, it is my feeling that the entire problem of practice be- 
fore administrative tribunals in this state is much too involved to 
be dealt with in any such sweeping fashion as is contemplated by the 
proposed act. I am completely in accord with the thought that there 
is far too much practice by laymen before these tribunals and that 
it is high time that such practice is curbed but I think action in that 
direction should be more scientific. 

‘*My second reason for viewing the proposed act with disfavor 
is that I am satisfied that if the bar associations generally support 
this measure the public will feel that the lawyers are more concerned 
with protecting their business than with the welfare of the public 
and the progress so painstakingly made over the past years in en- 
deavoring to improve the relationship between the public and the 
profession will be seriously checked.’’ (Italics supplied.) 


It will be observed that in the amended bill what was allegedly to be 
regarded as ‘‘unlawful practice of the law’’ was no longer so to be 
regarded. Appearances for others in proceedings taken under the pro- 
visions of the Labor Law, or the Workmen’s Compensation Law, are 
made exceptions, and the appearance for another, even with compensa- 
tion, is legalized. Still further appearances were to be authorized if the 
person who appears 


*‘at the time this section as hereby amended takes effect, has prev- 
iously appeared before such officer, board, commission, department, 
agency or other such body and is to the satisfaction of such officer 
or the principal officer of such commission, department or other 
agency, qualified by experience and training and has special knowl- 
edge of the subject matter to be investigated.’’ 


The effect of this would have been to legalize the practice of the law if 
the person had already appeared and were accepted by the board, com- 
mission, department, ete. This, in the opinion of your Committee, would 
have destroyed the very objective of the bill. Here again was another 
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confirmation of our belief that the legislative method of approach was 
fraught with danger. 

Now, let us look at the problem. It comes up in appearances before 
workmen’s compensation boards, the Treasury Department, The Public 
Service Commission, and other agencies. The amendment secured to the 
Ehrlich Bill, in favor of appearances before workmen’s compensation 
boards, shows clearly that no bill has any chance of passage unless this 
qualification be accepted. The trade union movement is irrevocably op- 
posed to any effort made to require a lawyer to appear for their members 
before such bodies. 

It will be helpful to refer to three practices—the Patent Office prac- 
tice, the Treasury Department, and the Interstate Commerce Commis- 
sion practice. It is provided in Rule 17 of the Rules of Practice of the 
United States Patent Office : 


‘*Registration under the provision of this Rule shall not be 


construed as authorizing persons not members of the bar to practice 
law.’’ 


In the Treasury Department there is an identical situation because 
Custom House Brokers and enrolled Certified Public Accountants are 
permitted to be enrolled to practice before the Department as ‘‘ Agents,”’ 
but the Department Circular 230, Sec. 2-f affirmatively sets forth: 


‘‘An agent enrolled before the Treasury Department shall 
have the same rights, powers, and privileges and be subject to the 
same duties as an enrolled attorney, provided that an enrolled agent 
shall not have the privilege of drafting or preparing any written in- 
strument by which title to real or personal property may be con- 
veyed or transferred for the purpose of affecting Federal taxes, nor 
shall such enrolled agent advise a client as to the legal sufficiency 
of such an instrument or its legal effect upon the Federal taxes of 
such client, and provided further that nothing in these regulations 
shall be construed as authorizing persons not members of the bar 
to practice law.’’ 


In the field of interstate commerce practice, the matter has received 
a great deal of consideration in hearings before committees of Congress 
on three bills dealing with this subject. The statement of Clyde B. 
Aitchison, an Interstate Commerce Commissioner, to the subcommittee 
of the committee on Judiciary, United States Senate, as to the Senate 
Bills Nos. 674, 675 and 918, April 29, 1941, represents the views of the 
Interstate Commerce Commission, supported by the Interstate Com- 
merce Commission Association of Practitioners, made up of 66% of 
lawyers as well as 33% of laymen. 

Neither S. 674 (sec. 105) nor S. 675 proposes to limit the right of 
appearance to persons who are members of the bar of a court. As to 


this, Commissioner Aitchison registered the views of the Commission 
as follows: 
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‘** * * The Commission regards this as sound. S. 918, sec. 200 
et seq., proposes to limit the right of appearance ‘to the one con- 
cerned or his lawyer’ when the proceeding involves (1) the decis- 
ion of questions of law, and (2) the preparation of a record which 
may be the basis for judicial review. As S. 918 does not give to 
a corporation the right to be represented by an officer, the effect is 
to require all corporate appearances to be made by a ‘lawyer.’ We 
regard these restrictive provisions of 8. 918 as undesirable as ap- 
plied to our practice, and as out of harmony with the spirit of the 
Interstate Commerce Act.’’ (Italics supplied.) 


Before disagreement with the Interstate Commerce Commission is 
registered by any body of lawyers, it should examine the reasons for its 
opinion. Until 1927, no formal restrictions were placed upon the right 
of anyone—whether he be an attorney or not—to appear before the 
Commission, and to assume to represent another, whether that person was 
an original party, an intervener, or a witness in any proceeding. In the 
first series of formal hearings before the entire Commission, presided 
over by Judge Thomas M. Cooley, a steamboat captain appeared rep- 
resenting a municipal group, and no one raised the slightest question 
about it. Such appearances were made without question for 40 years. 

Early in 1920, as Commissioner Aitchison said, ‘‘many unequipped 
and unfit persons hung out their shingles as specialists in appearing be- 
fore the Commission. The results were wasted time and poorly pre- 
pared cases.’’ A succession of unfortunate incidents convinced the 
Commission it could not continue this easy course. In 1927 it adopted 
an amendment to the Rules of Practice, which read as follows: 


‘*All persons appearing in such proceedings must conform to 
the standards of ethical conduct required of practitioners before 
the courts of the United States. Failure to conform to those stand- 
ards will be ground for declining to permit appearance as attorney 
in any proceedings before the Commission.’’ 


In Goldsmith v. Board of Tax Appeals, 270 U. S. 117, the Supreme 
Court recognized that the delegation to an administrative agency with 
jurisdiction similar to that of the Commission, of power to prescribe 
necessary rules of practice governing its procedure conveyed both the 
right and the duty, ‘‘in the public interest,’’ to make and enforce nec- 
essary and proper rules governing the admission to practice of those 
who make it their business to appear for others before the Commission. 
Because of the difficulty of establishing ethical standards of conduct, 
the Commission created for itself a bar of practitioners, and provided 
clearly for the appearance of individuals, persons, and corporations, in 
propria personae, or by partners, or officers. The new bar became op- 
erative September 1, 1929. Under these rules, the following classes of 
persons, if of good moral character and possessing the requisite quali- 
fications to represent others, may be admitted to practice: 
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(a) Attorneys at law, admitted to practice before the Supreme 
Court of the United States or the highest court of any State or Ter- 
ritory or the District of Columbia. 

(b) Any person not an attorney at law, who is a citizen or 
resident of the United States, possessed of the necessary legal and 
technical qualifications to enable him to render valuable service be- 
fore the Commission, and. otherwise competent to advise and assist 
in the presentation of matters before the Commission. 


As a step toward the development of the professional spirit among 
the practitioners, there was formed an Association of Interstate Com- 
merce Commission Practitioners, which ever since has maintained com- 
plete co-operative relations with the Interstate Commerce Commission. 
The first accomplishment of the Association was the unanimous adoption 
of a code of ethics for its members at its first annual session, and the 
creation of a standing committee on Professional Ethics and Grievances. 
The code was based upon the code of ethics of the American Bar Asso- 
ciation, and it is fair to say that the standards in general are the same 
as those governing lawyers in their relations to the court and to the pub- 
lie. 

Because of the satisfactory operation of these practices, the Inter- 
state Commerce Commission stated before the Senate Committee: 


**A restriction of the right to appear to ‘lawyers’ would be a 
disservice to the Commission and to the parties appearing before it, 
and would tend to frustrate the policy of Congress in creating the 
Commission as a tribunal wherein rights could be asserted and de- 
fended as informally, conveniently and efficiently as possible.’’ 


Thus the Interstate Commerce Commission has a workable system 
of machinery for protecting the public and protecting itself. It might 
be assumed that lawyers who were admitted to practice before the Inter- 
state Commerce Commission would be opposed, on economic grounds, 
to the inclusion of laymen in the practice. On the contrary, the lawyers 
who actually practice before the Commission support the continuance 
of the practice of permitting laymen to appear before the Commission. 

Careful consideration might well be given to the adoption by the 
Public Service Commission of the State of a procedure similar to that 
of the Interstate Commerce Commission as outlined in the foregoing. 

To go to the extreme and require that none but a lawyer shall ap- 
pear before boards or bodies is to go counter to the public policy of the 
country. Business men are substantially unanimous in the view that 
in practice like that before the Treasury and the Interstate Commerce 
Commission it is for the client to decide when he shall hire a lawyer, to 
appear for him. To insist that he shall not be represented by a compe- 
tent traffic man before the Interstate Commerce Commission, that he 
shall not permit a competent accountant to appear for him in dealings 
with the Treasury, is to run counter to the sentiments of full-grown men 
who know what they are doing, and know what they want to do. 
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We are not here dealing with the field of laymen who permit un- 
qualified persons to draw their wills. In the latter instance, the public 
requires protection. Nor are we dealing here with the practices of real 
estate men who pretend that they know how to draw leases and mortgages 
and deeds. Those subjects cover a wholly different field. 

The courts determine what constitutes the practice of the law. and 
in New York State we have gotten along now for over twenty-five years 
without any legislation in the field of trust companies, real estate brok- 
ers, notaries public, collection agencies, accountants, book publishers, 
and many others. 

We reported last year the decision by the high court of Missouri in 
Clark v, Austin, 340 Mo. 467, 101 S. W. (2d), 977 (Supreme Court, 
Missouri, 1937). The court held Austin, the defendant, and others, 
guilty of contempt for appearing as representatives of their employers, 
who were corporations, before the Public Service Commission of Missouri, 
although they were not attorneys. 

In December 1940, in a proceeding brought on behalf of the New 
York County Lawyers’ Association, it was held that a layman who 
made it a regular business to represent laymen before the Board of As- 
sessors of the City of New York, and prepared and filed proofs of claim, 
affidavits, notices of objections, and signed papers in the form and style 
of an attorney, and examined and cross-examined witnesses, and received 
compensation and accepted contingent retainer agreements, was prac- 
ticing law unlawfully. Similar restraints have been imposed upon other 
practices by other courts throughout the country. 

Where there is flagrant abuse, the remedy would seem to be clearly 
in the direction of injunctive relief i in proceedings properly brought be- 
fore the court. But in the light of this long experience, we are of opin- 
ion that the method of attacking the problem by endeavoring to secure 
broad prohibitive legislation is fraught with great danger, will arouse 
public opinion against the bar, and will not achieve any worthwhile 
result. 


III 


As a result of all these considerations, your Committee believes that 
the time has arrived for a public declaration by the Association of its 
position in these matters, and it accordingly recommends the adoption of 
the following resolution : 


Wuereas, The extraordinary and rapid growth of adminis- 
trative agencies having quasi-judicial powers results in trials and 
hearings before such bodies and the practical determination of the 
legal rights of parties appearing before them, and 

Wuereas, The decisions and orders of such bodies require care- 
ful protection of the rights of litigants in review by the courts when 
justified, and 

Wuereas, Laymen are not properly qualified adequately to pro- 
tect the legal rights of such parties and to make such records as 
should be available on review, it is 
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RESOLVED, That this Association advise the public that proper 
protection of the rights of the citizens before such quasi-judicial 
tribunals requires that when the client so wishes he shall have the 
right to be represented by his lawyer before such tribunals and to 
receive competent advice by one adequately trained in the law, and 
be it further 

RESOLVED, That all quasi-judicial tribunals be urged to limit 
appearances before them by laymen and subject them to such ethical 
restraints and obligations as are imposed upon members of the Bar, 
and be it further 

RESOLVED, That laymen should not be permitted to hold them- 
selves as qualified to give legal advice or to professionally appear 
for others and be it further. 

RESOLVED, That the Association does not at this time approve 
of any attempt by general legislation to deal with the problem of 
practicing law before such quasi-judicial tribunals, commissions, 
boards, or bureaus of government except to protect the rights of 
litigants to be represented by lawyers if, and when they so choose. 


New York, December, 1941. 
Respectfully submitted, 


Jutius Henry CoHEN, Chairman 


THomas H. BEARDSLEY, EpwIn M. OTrerBoura, 
CHARLES Warp Brown, Henry W. PrRorFFitTt, 
H. Duane Bruce, JAMES R. ROBINSON, 
FREDERICK R. CouDERT, JR., GerorGeE F.. Rorscu, 2nd, 
Raupw H. Cunwey, BARNETT ROSENFELD, 
EDMOND J. FITZGERALD, Tuomas I. SHERIDAN, 
LupLow §S. Fow ter, Davin STEIN, 
Neri G. Harrison, JoHN CHARLES STRATON, 
Murray L. JAcoss, Morris L. Strauss, 
LAZARUS JOSEPH, CuHarRLEs H. Strona, 
ConraD SAxe KEYEs, Artuur H. VINETT, 
TERENCE J. McManus, GrorcE W. WANAMAKER, 
Committee. 


Mr. Charles J. Tobin wishes to be recorded in the negative as con- 
cerns this proposed report. He feels the body of the report and the 
resolutions are negative to the present problem, that it is time the Com- 
mittee and Association took an active and positive position with relation 
to this important matter. 











Board of Investigation and Research- 
Transportation 


Boarp ANNOUNCES PusBLic Alp Stupy 


The Board has announced a program for the study of public aids to 
transportation by railway, highway and waterway. 

The Board was directed by Congress in the Transportation Act of 
1940, among other duties, to investigate ‘‘the extent to which right-of- 
way or other transportation facilities and special services have been or 
are provided from public funds for the use, within the territorial limits 
of the continental United States, * * * without adequate compensation, 
direct or indirect, therefor, and the extent to which such carriers have 
been or are aided by donations of public property, payments from public 
funds in excess of adequate compensation for services rendered in re- 
turn therefor, or extensions of Government credit.’’ 

The study is being conducted under the direction of Burton N. 
Behling. 





Dr. Lockuin APPOINTED TO Stupy INTER-TERRITORIAL FREIGHT 
Rate PROBLEM 


Dr. D. Philip Locklin, Economies Professor at the University of 
Illinois, has been appointed by the Board of Investigation and Research 
created by the Transportation Act of 1940 to direct its study of the in- 
ter-territorial freight rate problem. 





Tax Stupy PLANNED 


The Board has announced plans for a broad program of tax research 
in order to determine whether there is substantial evidence of disparity 
in carrier tax burdens. The program will be under the direction of 
Ronald B. Welch, formerly Research Director for the National Associa- 
tion of Assessing Officers. 
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Rail Transportation 
By F. F. Estes, Editor 


Passenger Fare Increase 


The I. C. C. has authorized a 10% increase in railroad passenger 
fares. The new schedules were effective February 10, 1942. The 
carriers’ petition to increase passenger fares was heard in St. Louis by 
Division 2 during the week of January 5 at the same time the hearing 
was in progress in the general freight rate proceeding. An early de- 
cision in the latter proceeding is expected. 

It is understood that consideration is being given by the Office of 
Defense Transportation to the possible necessity at some future date 
of rationing or allocating space on railroad passenger trains. Such al- 
locations or restrictions have already been applied to a certain extent 
in connection with passenger travel by air. 





Live Stock Pick-up Services in Midwest 


The I. C. C. has made report on further hearing in Docket No. 28216, 
Pick-up of Livestock in Illinois, lowa, and Wisconsin. Previous findings 
in prior report, 238 I. C. C. 671, to the effect that tariffs providing for 
pick-up of livestock at certain points in Illinois, Iowa, and Wisconsin 
destined to Chicago, East St. Louis, Peoria, and Springfield, Illinois, 
Madison, Wisconsin; and Indianapolis, Indiana, were unlawful, have 
been modified. Respondents are directed to restrict their pick-up ser- 
vices to lawful terminal areas as defined in the later report. 





Plantation Pipe Line Tariffs 


On January 21 the I. C. C. vacated its suspension of the tariff of 
the Plantation Pipe Line Company, thus permitting immediate oper- 
ation of the line built for defense purposes in Southeastern States. 

The Plantation Pipe Line Company asked the Commission to va- 
cate its suspension so that it could operate the line and relieve tankers 
transporting petroleum products from Gulf ports to terminals in South- 
eastern States. 





Activities to Insure Uninterrupted Car Service 


Several meetings and conferences have been held recently with Com- 
missioner Johnson of the Interstate Commerce Commission by representa- 
tives of The National Industrial Traffic League, other organizations and 
individual shippers, and representatives of the Association of American 
Railroads, with the view to determining what steps, if any, voluntary or 
mandatory, will be necessary to insure continuation of present adequate 
railroad transportation facilities. It is the general belief among all con- 
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cerned that the voluntary cooperation between shippers and railroads, 
which accomplished much in 1941, can be extended even further to fore- 
stall any interruption in car supply, and certainly prevent any car 
shortage of serious proportion. On January 28 Commissioner Johnson 
sent a memorandum to all Service Agents, which is quoted in full below: 











**MEMORANDUM TO ALL SERVICE AGENTS: 


‘*Your attention is again directed to the fact that the cooperation of 
shippers and railroads individually, and through their organizations, 
with the Commission and other Government agencies in conserving rail- 
road car supply and preventing undue car detention, both at industries 
and in railroad terminals, has been very effective. 

**Over the course of years certain customs in the use of cars have 
grown up, which at least to some extent, will have to be curtailed due to 
the war emergency now confronting us. This war is not going to be 
fought under the slogan ‘business as usual’. That term includes railroad 
transportation and this must be understood by users of railroad equip- 
ment. We desire to handle this matter cooperatively if possible, so urge 
that shippers disregard present liberal privileges and release cars 
promptly without the full use of free time permitted under present 
demurrage rules. 

‘*Our previous instructions to you with respect to car detention have 
required that you do your utmost to prevent any undue delay of cars at 
industrial plants and in railroad yards and terminals. Mr. V. V. Boatner, 
Director, Division of Railway Transport, Office of Defense Transporta- 
tion, Director Wall, Bureau of Service, and I have recently held a number 
of conferences with various shippers’ organizations and officials of the 
Association of American Railroads. The shippers’ organizations have 
promised, and in this promise we have faith, that their members, which 
include practically all shippers, will take immediate steps to further 
expedite movements of all cars. 

‘*These instructions are sent you to insure that you will continue 
and intensify your activities to secure quicker release of cars on the part 
of individual consignees and at industrial plants. Your work in con- 
nection with delay of cars in railroad terminals and yards must be con- 
tinued, and you should follow up the matters referred to in specific 
instructions issued from time to time with respect to prompt release of 
various types of cars, including refrigerators. The combined effort has 
been quite successful but even so there is room for improvement in the 
conduct of a relatively small number of receivers of carload freight. 

‘‘The shippers’ organizations were advised at the meetings men- 
tioned that unless they were able to control their members and bring 
about the desired results through voluntary action, it might become 
necessary to adopt some of the following measures : 

**1. Provide that Sundays and holidays be eliminated from demur- 
rage rules as free time, thus stimulating the loading and unloading of 
cars seven days a week where practicable and possible. 


**2*. A curtailment in the privilege of the routing of carload 
freight by shippers. 
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“8. The elimination or curtailment to the greatest possible extent 
of the present average demurrage agreements. 

‘*4. Curtailment to the greatest possible extent of the use of cars 
in interplant and intraplant service. 

“*5. A general increase in the present demurrage rates. 

**6*. An alteration in the present method of computing demurrage 
and free time from 7:00 a. m. to 12:00 noon. 

‘*7* Changes involving the pooling of coal for movement at tide- 
water and lake ports and in the holding of unbilled coal at mines. 
(Probably unnecessary if other remedial measures now under way are 
taken with respect to the handling of coal at tidewater and lake ports.) 

‘*8* A reduction in the free time of coal cars held at lake and 
tidewater ports with an increase in demurrage charges. 

‘*9* Increased demurrage rates on grain held at tidewater and 
lake ports and increased charges for storage of grain when held in cars 
at those points. 

**10. Require greater utilization of equipment by loading cars to 
more nearly their visible or weight-carrying capacity than has been done 
heretofore. 

‘*The importance of the following matters should also be called to the 
attention of shippers and railroad officers : 

‘*Reducing to the minimum the use of so-called trap cars and cars 
used in interterminal service of railroads and the substitution of trucks 
for movement of such traffic so far as possible. 

‘*One of the important items in car conservation is for the receivers 
of carload freight to see to it that all dunnage and other debris is removed 
from the car in order to make it immediately available for the next user 
thereof. 

**J. M. JoHNSON 
‘*Commissioner’’ 


Within recent days the I. C. C. has issued three Service Orders, Nos. 
68, 69, and 70, which are also quoted in full below, and which are self- 
explanatory. 


SERVICE ORDER NO. 68 
**At a General Session of the INTERSTATE COMMERCE COMMISSION 


held at its office in Washington, D. C., on the 30th day of January, A. D. 
1942. 


“‘Tt appearing, That, due to the existing state of war, an emergency 
exists which, in the opinion of the Commission, requires immediate action 
to prevent shortage of railroad equipment and congestion of traffic; and 


“* The items herein numbered 2, 6, 7, 8, and 9 are either of local application or 
are being considered by this office. It is not desired that you give them your handling. 
Keen acknowledge receipt of your understanding to Director Wall, Bureau of 

rvice.’ 
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“It further appearing, That the provisions contained in Rules 24 
and 34 of Consolidated Freight Classification No. 14, as amended, and 
other tariffs containing similar provisions in respect of the furnishing, 
substitution, and use of multiple cars for single shipments, subject to 
carload rates, result in wasteful car service in interstate commerce ; and 

“‘It also appearing, That such misuse and wasteful use of railroad 
equipment is detrimental to the public interest and to the prosecution 
of the war: 

‘*Therefore, in respect to interstate commerce : 

‘*Tt is ordered, 

“1. That the operation of Rule 24 of Consolidated Freight Classi- 
fication No. 14, as amended, be, and it is hereby, suspended. 

‘2. That the operation of Rule 34 of Consolidated Freight Classi- 
fication No. 14, as amended, in so far as it permits railway freight cars 
to be used for the shipment of carload freight otherwise than subject to 
the carload minimum weight for each car used be, and it is hereby sus- 
pended : Provided, That this paragraph shall not be deemed to apply to 
or affect those portions of Rule 34 which provide carload minimum 
weights graduated according to car length or capacity. 

“*3. That the operation of all provisions in all other tariffs filed by 
common carriers by railroad with the Commission which, in like manner 
as, or in modification or extension of, Rule 24 and of that portion of Rule 
34 herein suspended, permit railway freight cars (whether such cars are 
loaded by shipper or carrier) to be used for the shipment of carload 
freight, including livestock, otherwise than subject to the established car- 
load minimum weight for each car used, be, and they are hereby, sus- 
pended : Provided, That this paragraph shall not be deemed to apply to 
or affect the provisions of Rule 29 of Consolidated Freight Classification 
No. 14, as amended, or any similar provisions in other tariffs, relating to 
minimum weights for carload shipments of articles which by reason of 
their length require two or more open cars for their transportation. 

‘4. That all outstanding orders of the Commission, in so far as they 
conflict with the provisions of this order, be, and they are hereby, sus- 
pended. 

‘5. That this order shall become effective February 15, 1942, and 
shall remain in force until further order of the Commission ; that a copy 
thereof shall be served upon each common carrier by railroad subject 
to the Interstate Commerce Act; and that each of said railroads, on or 
before the effective date hereof, and upon one day’s notice to the Commis- 
sion and to the public, in substantial accordance with the provisions of 
Rule 9 (k) of the Commission’s Tariff Circular No. 20, shall publish, file, 
and post a supplement to each of its tariffs affected hereby, announcing 
the suspension of any of the provisions therein. 

“6, That notice of this order be given to the general public by 


depositing a copy thereof in the office of the Secretary of the Commission 
at Washington, D. C. 


“*By the Commission. 












































































































































‘*W. P. Barret, 
**Secretary.’’ 
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On February 6 the Commission released an amendment to Service 
Order No. 68, the effect of which was to postpone until March 15, 1942, 
the effective date of said order insofar as it applies to the operation of 
tariff and car service rules concerning furnishing of cars for the shipment 
of livestock. In all other respects the order remains unchanged. The 
amendment is quoted in full below: 


‘*,MENDMENT TO SERVICE ORDER NO. 68 


‘*At a General Session of the INTERSTATE COMMERCE COMMISSION 
held at its office in Washington, D. C., on the 6th day of February, A. D. 
1942. 


‘*Upon further consideration of the provisions of Service Order No. 
68 of January 30, 1942, and good cause appearing therefor: 

‘It is ordered, That the provisions of said order shall apply to 
foreign commerce as well as interstate commerce. 

“*It is further ordered, That the effective date of said order, insofar 
as it applies to the operation of tariff rules and car service rules concern- 
ing the furnishing of cars for the shipment of livestock, be, and it is 
hereby, postponed until March 15, 1942. 

‘*It is further ordered, That copy of this order shall be served upon 
each common carier by railroad subject to the Interstate Commerce Act; 
and that notice of this order be given to the general public by depositing 
a copy thereof in the office of the Secretary of the Commission at Wash- 
ington, D. C. 

‘*By the Commission. 

‘“W. P. Barret, 
**Secretary.”’ 





‘*ServicE OrDER No. 69 


““At a Session of the INTERSTATE COMMERCE COMMISSION, Division 3, 
held at its office in Washington, D. C., on the 3rd day of February 
A. D. 1942. 


‘‘It appearing, That, due to the existing state of war, an emergency 
exists which, in the opinion of the Commission, requires immediate ac- 
tion to prevent shortage of railroad equipment and congestion of traffic ; 
and 

‘‘It further appearing, That a very large amount of export carload 
freight has moved, is moving, or will move by railroad carriers into the 
following New England ports: Portland, Maine, Boston, East Boston, 
and New Bedford, Mass., New Haven, Conn., Providence, South Provi- 
dence, East Providence Wharf, Fox Point, and Harbor Junction Wharf, 
R. L., and that such freight is being, or will be, held in cars, and thereby 
renders such railroad carriers unable properly to serve the public. 

‘*It is ordered, That in order best to promote the service in the in- 
terest of the public and the commerce of the people, the railroad carriers 
serving the above ports are authorized to remove freight at or consigned 
to any of such ports for export from railroad cars and to place and hold 











496 





I. C. C. PRACTITIONERS’ JOURNAL 





the same for ground storage, subject to the applicable charges for the 
additional services performed. 
“‘It is further ordered, That this order shall take effect immediately 
and remain in effect until further order of the Commission. 
‘*By the Commission, Division 3. 
‘““W. P. BarTEL, 
“*Secretary.”’ 





‘*ServicE OrpER No. 70 


** At a General Session of the INTERSTATE COMMERCE COMMISSION held at 
its office in Washington, D. C., on the 3rd day of February, A. D. 
1942. 


‘‘It appearing, That, due to the existing state of war, an emergency 
exists which, in the opinion of the Commission, requires immediate action 
to prevent shortage of refrigerator cars and congestion of traffic; and 

“Tt further appearing, That railroad freight tariffs which provide 
rules and charges to govern the diversion or reconsignment of fresh or 
green fruits and fresh or green vegetables do not limit the number of 
such diversions or reconsignments; and 

‘‘It also appearing, That the failure to limit such diversions or 
reconsignments is detrimental to the public interest and to the prosecu- 
tion of the war: 

‘‘Therefore, with respect to interstate commerce: 

‘*Tt is ordered, That the operation of said rules and charges to govern 
the diversion or reconsignment of fresh or green fruits and fresh or green 
vegetables, in refrigerator cars, insofar as they authorize or permit di- 
versions or reconsignments in excess of three while en route, plus one 
additional change in consignee or place of unloading at destination, be, 
and it is hereby, suspended. 

‘Tt is further ordered, That all outstanding orders of the Commis- 
sion, insofar as they conflict with the provisions of this order, be, and 
they are hereby, suspended. 

“It is further ordered, That this order shall become effective Febru- 
ary 20, 1942, and shall remain in force until further order of the Com- 
mission ; that a copy thereof shall be served upon each common carrier 
by railroad subject to the Interstate Commerce Act; and that each of 
said railroads, on or before the effective date hereof and upon one day’s 
notice to the Commission and to the public, in substantial accordance 
with the provisions of Rule 9(k) of the Commission’s Tariff Circular No. 
20, shall publish, file, and post a supplement to each of its tariffs affected 
hereby, announcing the suspension of any of the provisions therein. 

**It is further ordered, That notice of this order be given to the 
general public by depositing a copy thereof in the office of the Secretary 
of the Commission at Washington, D. C. 

‘*By the Commission. 


‘*W. P. Barret, 
‘“Secretary.”’ 
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ABANDONMENTS AUTHORIZED 


BALTIMORE & OHIO RAILROAD COMPANY—Fiinance Docket No. 13422—Au- 
thorized to abandon the portion of a branch line of railroad extend- 
ing in a southwesterly direction from Bendale to Burnsville, approx- 
imately 23.4 miles, in Lewis and Braxton Counties, W. Va. 

BOSTON & MAINE RAILROAD—Finance Docket No. 13467—Authorized to 
abandon that portion of its Central Massachusetts branch extending 
from Norwottuck, in the town of Amherst, to Canal Junction, in the 
town of Belchertown, a distance of approximately 8.5 miles, all in 
Hampshire County, Mass. 


CHICAGO, BURLINGTON & QUINCY RAILROAD COMPANY—Finance Docket No. 
13275—-Authorized to abandon a portion of a branch line of rail- 
road extending from Baiotto Mine Spur to South Gifford, approx- 
imately 7.1 miles, in Adair and Macon Counties, Mo. 

CHICAGO & NORTH WESTERN RAILWAY COMPANY—Finance Docket No. 13363 
—Charles M. Thomson, trustee in reorganization proceedings of 
the C. & N. W. authorized to abandon the portion of a branch line 
of railroad extending from a point near Sycamore northerly to 
Caledonia, approximately 27.8 miles in DeKalb and Boone Coun- 
ties, Illinois. 

CISCO & NORTHEASTERN RAILWAY COMPANY—Finance Docket No. 13449— 
Authorized to abandon its entire line of railroad extending from 
Cisco northerly to Throckmorton, approximately 65.5 miles, in 
Eastland, Stephens and Throckmorton Counties, Texas. 

EL PASO & SOUTHWESTERN RAILROAD COMPANY—F nance Docket No. 13544 
—Authorized to abandon that portion of the so-called Valedon 
branch line of railroad extending from a point near Lawrence south- 
erly and westerly to the end of the line at Valedon, approximately 
0.429 mile, in Hidalgo County, N. M. Abandonment of operation 
of this branch line by the Southern Pacific Co., also authorized. 

LIVE OAK, PERRY & GULF RAILROAD COMPANY—F nance Docket No. 13526— 
Authorized to abandon the part of its line of railroad extending 
from a point west of Perry to the end of the track at Scanlon, ap- 
proximately 18 miles, in Taylor County, Fla. 

MOUNT GILEAD SHORT LINE RAILWAY—Finance Docket No. 13533—Author- 
ized to abandon a line of railroad in Morrow County, Ohio, approx- 
imately 1.2 miles in length. Abandonment of this line by the To- 
ledo & Ohio Central Railway Company and the New York Central 
Railroad Company also authorized. 

NORFOLK & WESTERN RAILWAY COMPANY—Finance Docket No. 13464—Au- 
thorized to abandon its Reed Island branch extending in a southerly 
direction from a connection with North Carolina extension near Al- 
lisonia to the end of the track at Betty Baker Mines, approximately 
12.24 miles, in Pulaski, Wythe, and Carroll Counties, Va. 

OIL FIELDS & SANTE FE RAILWAY COMPANY—F nance Docket No. 13202— 
Authorized to abandon line of railroad extending northerly from a 
point near the station of Frey to the end of the line near the station 
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of Oilton, approximately 4.2 miles, in Creek County, Oklahoma. 
Abandonment of operation of this line by the Atchison, Topeka & 
Santa Fe Railway Company also authorized. 

SUSQUEHANNA & NEW YORK RAILROAD COMPANY—Finance Docket No. 
13285—Authorized to abandon (1) operation under trackage rights 
over the Pennsylvania Railroad Company’s line of railroad between 
Marsh Hill Junction and West Williamsport, and (2) as to inter- 
state and foreign commerce, its entire line of railroad between 
Towanda and Marsh Hill Junction, together with the branch to 
Miners Run Mine and terminal facilities at Williamsport, in Brad- 
ford, Sullivan and Lycoming Counties, Pa. 


TEXAS & NEW ORLEANS COMPANY—F'inance Docket No. 13330—Authorized 
to abandon its branch line of railroad extending from Luling to 
Lockhart, approximately 14.65 miles, all in Caldwell County, Texas. 

WABASH RAILWAY COMPANY RECEIVERS—Finance Docket No. 12473—Nor- 
man B. Pitcairn and Frank C. Nicodemus, Jr., receivers of the Wa- 
bash Railway Company, authorized to abandon a branch line of 
railroad extending from Salisbury to Glasgo, approximately 15.37 
miles, in Chariton and Howard Counties, Mo. 





ACQUISTIONS, CONSTRUCTION AND LEASES 


CHICAGO, MILWAUKEE, ST. PAUL & PACIFIC RAILROAD COMPANY—Finance 

Docket No. 13085—1. Certificate issued (a) authorizing construc- 
tion by the trustees of the C. M. St. P. & P. R. R. and the trustees 
of the Rock Island of a line of railroad, and (b) permitting aban- 
donment by the trustees of the former company of a line of rail- 
road, and abandonment of operation, under trackage rights, by 
trustees of the latter company, all in Clay and Jackson Counties, 
Mo. 
2. Order entered approving and authorizing: (a) Purchase by the 
trustees of the C. M. St. P. & P. R. R. of a one-half interest in cer- 
tain lines of railroad of the Kansas City Southern Railway Com- 
pany and acquisition of joint operating rights over certain lines of 
the latter; (b) purchase by the Kansas City Southern of a one- 
half interest in certain lines of the trustees of the C. M. St. P. & 
P. R. R. Co., and (c) acquisition of joint operating rights by the 
trustees of the Rock Island over a line of the Kansas City Southern 
Railway Company. 

FRANKLIN & TILTON RAILROAD—Finance Docket No. 13551—Acquisition 
by the Boston & Maine Railroad of control of the Franklin & Tilton 
Railroad, through ownership of stock, approved and authorized. 

UNITY RAILWAYS COMPANY—Finance Docket No. 13286—In an order 
dated January 1, the I. C. C. has extended until March 1, 1942 and 
July 1, 1942, respectively, the time within which the Unity Rail- 

ways Company shall commence and complete the construction of 

an extension of its line of railroad. 
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oma, FINANCING 
ka & ATLANTIC & NORTH CAROLINA RAILROAD COMPANY—The I. C. C. has ap- 
proved a Supplemental Report and order in Finance Docket No. 
No. 13315, Atlantic & North Carolina Railroad Company Notes, modi- 
ghts fying report and order of June 27, 1941, so as to authorize the is- 
veen suance, at par, of not exceeding $170,000 of 10-year 3 percent 
iter- promissory notes, and $30,000 of 10-year 2 percent promissory notes. 
> ATLANTIC & NORTH CAROLINA RAILROAD COMPANY—Division 4 of the I. C. 
= C. has modified its previous order (247 I. C. C. 215) so as to au- 
‘ thorize the Atlantic & North Carolina Railroad Company to issue 
: at par $200,000 of promissory notes, the proceeds to be used for the 
ized rehabilitation of its properties, particularly the installation of cross 
g to ties. A part of the proceeds are to be used for the acquisition of a 
xas. spur track. 
Nor. MOBILE & OHIO RAILROAD COMPANY—The Court of Appeals of New York 
Wa- has ordered the Southern Railway Company to continue payments 
e of on trust certificates issued 40 years ago to stockholders of the now 
5.37 defunct Mobile & Ohio Railroad Company. The Southern, which 


acquired approximately 20,000 shares of M. & O. stock in assuming 

control of that railroad in 1901, issued approximately 51,362 trust 

certificates to Mobile stockholders. It claimed the Mobile receiver- 

ship completed a year ago wholly frustrated its contract to make 
ince further payments. 


ruc- Affirming without opinion a lower court ruling that the certi- 
tees ficates constitute a binding and unqualified obligation, the State’s 
an- highest tribunal overruled a Southern Railway Company application 
rail- to discontinue payments as of October 1, 1940. 
by 8T. LOUIS MERCHANTS BRIDGE TERMINAL RAILWAY COMPANY—Granted au- 
ties, thority to extend to July 1, 1974 the maturity date of not exceed- 
ing $3,500,000 of first-mortgage 5 percent bonds. Authority also 
the granted to extend to July 1, 1974 the maturity date of not exceed- 
Ser- ing $2,000,000 of first mortage 6 percent bonds. 
ye 8T. LOUIS TERMINAL RAILWAY COMPANY—Granted authority to extend from 
ie, January 1, 1933 to January 1, 1953 the date of maturity of $1.500,- 
 & 000 of first-mortgage 6 percent 40-year bonds. 
the SOUTHERN PACIFIC COMPANY—Finance Docket No.13583—Authorized to 
ern assume obligation and liability in respect of not exceeding $4,430,000 
of Southern Pacific Company equipment—trust certificates, series 8, 
ion to be issued by the Pennsylvania Company for Insurance on Lives 
ton & Granting Annuities, as trustees, and sold at par and accrued 
dividends, plus a premium of $100 for the entire issue, in connec- 
™ tion with the procurement of certain equipment. 
ad TERMINAL RAILROAD ASSOCIATION OF ST. LOUIS—Granted authority to 
ail. pledge with the corporate trustee under the applicant’s general 
of mortgage dated December 16, 1902, and, subject to such pledge, to 


also pledge with the corporate trustee under its refunding and im- 
provement mortgage dated April 1, 1922, as supplemented, in ac- 
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cordance with the provisions of these mortages, not exceeding 
$2,000,000 of St. Louis Merchants Bridge Co. first 6 percent bonds 
and $3,500,000 of St. Louis Merchants Bridge Terminal Railway 
Company first-mortgage 5 percent bonds. 

WABASH RAILWAY COMPANY—Finance Docket No. 13010—(1) Order en- 
tered approving purchase by the Wabash Railroad Company of the 
railroad properties and other assets of the Wabash Railway Com- 
pany, and operation by the former of such railroads including those 
operated under contract, lease, or agreement, and acquisition of con- 
trol by the Wabash Railroad Company, through purchase of capital 
stock of the Detroit and Western Railway Company, The Lake 
Erie and Fort Wayne Railroad Company, the New Jersey, Indiana 
& Illinois Railroad Company, and the Ann Arbor Railroad Com- 
pany, and through ownership of stock by the last mentioned com- 
pany, control of the Manistique & Lake Superior Railroad Com- 
pany and the Menominee & St. Paul Railway Company. 

(2) Authorized to issue not exceeding 598,186 shares of common 
stock of no par value, to be deposited in escrow under an escrow 
agreement, to be executed with the Bank of Manhattan Company. 





REORGANIZATIONS 


FORT DODGE, DES MOINES & SOUTHERN RAILROAD COMPANY—-Division 4 of 
the I. C. C. has issued a certificate to the effect that the plan of re- 
organization of the Fort Dodge, Des Moines & Southern Railroad, 
as approved by it and by the District Court of the Southern Dis- 
trict of Iowa, has been accepted by the debtor’s creditors. 

YOSEMITE VALLEY RAILWAY COMPANY—Division 4 of the I. C. C. has or- 
dered the submission of the plan of reorganization of the Yosemite 
Valley Railway Company as approved by the Commission and the 
Court to the bondholders for acceptance or rejection under the 
provisions of Section 77 of the Bankruptey Act. Holders of such 
securities on January 6, 1942 will be entitled to vote on the plan. 

** 8 @ 


Defense Transportation Director Joseph B. Eastman, speaking as 
Chairman of the Interstate Commerce Commission, recently told a sub- 
committee of the House Committee on Appropriations that the Inter- 
state Commerce Commission is embarrassed by the impact of the war 
effort on railroad earnings because these have risen so rapidly for rail- 
roads undergoing reorganization as to affect the Commission’s reorganiza- 
tion plans for such carriers. He said that as a result of the increase in 
earnings the railroads involved in reorganization proceedings have 
stiffened their resistance to I. C. C. plans for new capital set-ups, and 
have taken more appeals to courts from these plans, which the Com- 
mission had approved, than ordinarily would have been the case. He 
added, ‘‘ Recently I. C. C. organization plans have been disapproved in 
three cases by the lower courts and now will go to the Supreme Court 
of the United States.’’ 
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Boston & Maine Railroad Operation 


The Boston & Maine Railroad has been authorized by the I. C. C. 
to operate under trackage rights over a portion of a branch line of rail- 
road of the Boston & Albany Railroad between Forest Lake and Cream- 
ery, approximately 10.5 miles, in Hampden, Hampshire, and Worcester 
Counties, Massachusetts. 

The Boston & Maine has also been authorized to operate under track- 
age rights, over the line of the Central Vermont Railway between Nor- 
wottuck and Canal Junction in Hampshire County, Massachusetts, a dis- 
tance of approximately 8.4 miles. 

A report has been released in Finance Docket No. 13555, authorizing 
operation under trackage rights by the Boston & Maine and the Maine 
Central Railroad, each over lines of railroad of the other, in Coos 
County, N. H. 





Trustee Operation 


In Finance Docket No. 13541 the I. C. C. has authorized operation 
under trackage rights by Walter Kidde, trustee of the New York, 
Susquehanna & Western Railroad Company, over lines or parts of lines 
of railroad of the New York, Ontario & Western Railway Company 
and the Middletown & Unionville Railroad Company in Orange, Sulli- 
van and Delaware Counties, New York, and Wayne, Susquehanna, and 
Lackawanna Counties, Pennsylvania. 





Revenue Freight Loadings 


Loading of revenue freight on railroads in 1941 totaled 42,284,927 
ears, an increase of 5,927,073 cars, or 16.3% above 1940. 

Revenue freight loadings for the week ended January 24, 1942, 
totaled 817,804 cars, an increase of 15.1% over the corresponding week 
in 1941, and an increase of eight tenths of one per cent above the pre- 
ceding week. 

Coal loadings amounted to 162,799 cars, a decrease of 11,343 cars 
below the preceding week, but an increase of 8,266 cars above the cor- 
responding week in 1941. 





Railroad Operating Revenues 


Preliminary reports from 87 Class I railroads representing 82.7 
percent of total operating revenues, showed that those railroads in De- 
cember 1941 had estimated operating revenues amounting to $390,305,- 
161 compared with $315,685,275 in the same month in 1940, and $309,- 
783,400 in the same month of 1930. 
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Railroad Employees 


The Bureau of Statistics of the Interstate Commerce Commission 
has announced that as of the middle of the month of December, 1941, 
there were 1,184,536 employees on Class I Steam Railways, excluding 
switching and terminal companies. This was an increase of 15.51% as 


compared with December, 1940, but a decrease of 1.45% from November, 
1941. 





Freight Cars and Locomotives in Service 


Class I railroads in 1941 put 80,502 new freight cars in service, 
the largest number installed in any year since 1929, in which year the 
railroads installed 84,894 new freight cars. 

New locomotives installed in service in 1941 by Class I railroads 
totaled 633, of which 161 were steam and 472 were electric and Diesel. 
This was the largest number put in operation since 1930. In 1940 there 
were 419 new locomotives put in service, of which 126 were steam and 
293 were electric and Diesel. 





Railway Revenues, Expenses, Etc.—November 


The Bureau of Statistics of the I. C. C. has released Statement No. 
4146 containing an advance summary of revenues, expenses and net 
railway operating income of Class I steam railways for the month of 
November 1941. The statement shows that in November 1941, freight 
revenue increased 22.2% over November 1940. Passenger revenue in- 
creased 29.7%. Total operating revenues increased 21.7%. Railway 
expenses, taxes and rentals increased 27.7%. The net railway operating 
income decreased 3.9%. For the first 11 months of 1941 net railway 


operating income increased 51.9% as compared with the same period 
in 1940. 





Highway-Railroad Grade Crossing Eliminations 


Assistant Federal Works Administrator Baird Snyder has an- 
nounced that $20,000,000 has been apportioned to the States for the 
elimination of hazards at railroad grade crossings. 





Railroad Credit Corporation Distribution 


The Railroad Credit Corporation has made a liquidating distribu- 
tion on January 31, 1942 of 1% of the Fund as of December 31, 1941. 
The distribution has amounted to $734,609,80. This will bring the total 
amount distributed to $63,176,442.83, or 86% of the original Fund con- 
tributed by carriers participating in the Marshalling and Distributing 
Plan, 1931. 
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R. R. Industry Advisory Committee 


Formation of a Railroad Industry Advisory Committee, the function 
of which will be to consult with OPM on problems of the railroad in- 
dustry arising out of the War program, has been announced by Sidney 
J. Weinberg, Chief of the Bureau of Industry Advisory Committees. 
The membership of the committee is as follows: C. D. Young, V.P., The 
Pennsylvania R. R., Philadelphia, Pa.; George Brooke, Pres., C. & O., 
Cleveland, Ohio; William Jeffers, Pres., U. P. Ry., Omaha, Neb.; A. T. 
Mercier, Pres., Southern Pacific, San Francisco, Cal.; J. B. Hill, Pres., 
L. & N. R. R., Louisville, Ky.; O. H. Nance, Pres., Canton R. R. Co., 
Baltimore, Md.; C. A. Little, Pres., Pullman-Standard Car Mfg. Co., 
Chicago, Ill.; J. F. MacEnulty, Pres., Pressed Steel Car Co., New York 
City; W. E. Hedgeock. V.P., American Car & Foundry Co., New York 
City; W. H. Harman, V.P., Baldwin Locomotive Works, Philadelphia, 
Pa.; W. C. Bower, V.P., N. Y. Central, New York City; F. J. Gavin, 
Pres. Great Northern, St. Paul, Minn.; E. J. Engel, Pres., A. T. & 8S. F., 
Chicago, Ill.; E. E. Norris, Pres., Southern Ry., Washington, D. C.; 
C. W. Pideock, Jr., Pres., Georgia Northern Ry., Moultrie, Ga.; V. C. 
Armstrong, Poor & Co. Troy, N. Y.; F. A. Livingston, Pres., Ralston 
Steel Car Co., Columbus, Ohio; Alva W. Phelps, Asst. General Mgr., 
Electro-Motive Corp., La Grange, Ill.; T. M. Evans, Pres., H. K. Porter 
Inc., Pittsburgh, Pa.; S. G. Down, V.P., Westinghouse Air Brake Co., 
Pittsburgh, Pa.; William B. Given, Jr., Pres. American Brake Shoe & 
Foundry Co., New York City; Ralph Budd, Pres., Burlington Lines, 
Chicago, Illinois; F. B. Ernst, V.P., American Steel Foundries Co., 
Chicago, Tll.; A. A. Frank, Pres., Standard Railway Equipment, Chicago, 
Ill., and L. A. Selig, Pres., General American Transportation Co., Chi- 
cago, Tl. 





Railroad Retirement Act and Related Activities 


Railroad Retirement Act Regulations 


The Railroad Retirement Board has amended its regulations with 
respect to employers and employees under the Railroad Retirement Act. 
The amendment also deals with employment relation and recovery of 
erroneous payments. 





Railroad Retirement Board Operations in December 


Railroad retirement applications continued to decrease in De- 
cember, 1,403 applications for employee annuities having been re- 
ceived compared to 1,553 in November, the lowest number received since 
the enactment of the 1937 Act. The total received in the 6-month period 
July-December 1941 was 10,056, 8.8 per cent smaller than for the corres- 
ponding period last year. 

Benefit payments in December amounted to $10,685,780 on all classes 
of benefit. This brought the total payments for the first 6 months of the 
current fiscal year to $63,106,256, 5.2 per cent more than for the corres- 
ponding period last year. Total benefit payments from the beginning 
of operations through December 1941 were $493,231,890. 

Employee annuities in force on December 31, 1941, totaled 123,498 
with a monthly amount payable of $8,129,205. The average monthly pay- 
ment on these was $65.82. Pensions in force at the end of December to- 
taled 29,424 with a monthly amount payable of $1,735,449. The average 
monthly payment was $58.98. 





Crediting Military Service 


The House Interstate and Foreign Commerce Committee recently 
ordered a favorable report on H. R. 6387, which provides for extending 
the crediting of military service under the Railroad Retirement Acts. 





Railroad Unemployment Insurance Act Amendments 


The Railroad Retirement Board has amended its regulations dealing 
with employers under the Railroad Unemployment Insurance Act and the 
registration and claims for benefits. 
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New Offices for Railroad Retirement Board 


The American Fore Building at 844 Rush Street, Chicago, Ill., has 
been purchased by the Federal Government for the use of the Railroad 
Retirement Board. The Board is expected to begin moving within a few 
weeks, but the movement is not expected to be completed for about three 
months. 





Railroad Unemployment Insurance Certifications 


The Railroad Retirement Board has announced that for the period 
November 1 to 28, inclusive, there were a total of 5,442 certifications. 
There were 3,363 certifications with 14 days of unemployment and 1,679 
certifications with 8 to 13 days of unemployment. 





National Railroad Adjustment Board Cases 


The First Division of the National Railroad Adjustment Board had 
5,883 cases awaiting decision on January 17, 1942. The Board had heard 
506 of these, of which 111 are deadlocked. 





National Mediation Board Appointment 


President Roosevelt has sent to the Senate the nomination of George 
A. Cook of Illinois to be a member of the National Mediation Board. 
This is a reappointment. 








Bituminous Coal Act of 1937 and Related Activities 


Russell Appointed Associate Director of Solid Fuels Coordination 


Ralph Park Russell, formerly Superintendent of Car Service for 
the Pennsylvania Railroad, has been named Associate Director of Solid 
Fuels Coordination in charge of transportation. The appointment was 
made by Solid Fuels Coordinator Ickes. 





New Mine Realization Figures Released 


The Bituminous Coal Division has just made public its preliminary 
summary of mine realization on bituminous coal shipments for the twelve 
months ended September 30, 1941. The study indicated the actual reali- 
zation for that period for the mines covered (rail and river mines, and 
other mines of over 50 tons daily capacity) to have been $2.13, showing 
also that producers would have received an average of $2.01 per ton had 
they sold all of their coal at minimum prices. The Division’s release 
explained that minimum prices ‘‘are designed to return the industry an 
average return per ton of coal sold which is equal, as nearly as possible, 
to the average of certain of the producers’ operation costs, which are 
specified by the law. These specified costs cover only certain basic ez- 
penses, and the industry, as a whole, must sell its coal at more than the 
minimum prices to cover its full expenses of doing business. Producers 
maintain that the present minimum prices do not reflect the industry’s 
current cost levels, due to mine wage increases in 1941 and increases in 
other operations costs since the present minimum prices were formu- 
lated.’’ In other words realization higher than established cost or estab- 
lished prices does not necessarily mean profit and the bituminous coal 
industry is entitled to a fair return including a fair margin of profit on 
the sale of bituminous coal. When coal is sold it should be at a price 
which is ample to cover all the costs of doing business plus a profit. 





Increase in Coal Stocks Urged 


The Consumers’ Counsel of the Bituminous Coal Division of the 
Department of Interior says that now is the time for Bituminous coal 
consumers to stock up. He said that the railroads are in a position to 
move coal to the consumers at the present time, and with the additional 
demands which the war effort will make on the carriers in the future it 
would seem to be merely common prudence for consumers to stock up at 
the present time. 
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Consumers’ Stock Piles of Coal 


Consumers’ stock piles of bituminous coal, the Nation’s basic fuel 
for the war effort and civilian uses, on December 1 represented an av- 
erage of 43 days supply at the November consumption rate, Howard A. 
Gray, Acting Director of Solid Fuels Coordination has reported to Sec- 
retary of the Interior Harold L. Ickes. 

Consumers hold the same average number of days supply of bitumin- 
ous as of November 1, he reported. Consumption in November showed 
a one per cent decrease under the previous month. 





Railroad Fuel Supply 


Class I railroads had a coal supply of 33 days, as of December 1 compared 
with 34 days on November 1. 





Bituminous Coal Production in 1941 


Bituminous coal production in 1941 exceeded the half-billion-ton 
mark for the first time in thirteen years, according to an announcement of 
the Office of Solid Fuels Coordination. Bituminous production was 
estimated at 502,860,000 tons, which was greater than in any year since 


1929, when 534,989,000 tons were mined. 





Anthracite Survey Board 


The Anthracite Survey Board, created by H. J. Res. 255, was form- 
ally organized on January 20. Representative Boland, of Pennsylvania, 
was elected Chairman, and Representative Fenton, of Pennsylvania, 
was elected vice-chairman. Dr. R. R. Sayers, Director of the Bureau of 
Mines was appointed secretary. The Board held public hearings on 
January 28 and 29 at Shamokin, Mahoning City, Wilkes-Barre, and 
Scranton, in Pennsylvania. 





Solid Fuels Committee 


Petroleum Coordinator Ickes has announced the appointment of 
members of an Industry Committee on Solid Fuels to advise on the co- 
ordination of the nation’s fuel supply to meet wartime needs. The follow- 
ing representatives of producers, distributors, labor and transportation 
have been appointed: Bituminous Coal producers—George W. Reed, 
Charles O’Neil and H. T. DeBardeleben. Anthracite producers—Charles 
Huber and James H. Pierce. Coke—D. M. Rugg. Wholesale distribu- 
tors—H. C. Rogers. Retail Distributors—James L. Newbold. Tide- 
water dock operators—R. L. Bowditch. Great Lakes dock operators— 
John A. Maher. Railroad transportation—J. J. Pelley. Transportation 
other than railroad—Lachlan Macleay. Mine Labor—Percy Tetlow and 
Thomas H. Kennedy. 










































































































































The Legitimate Use of Technicalities in the 
Trial of Rate Cases Before the Interstate 
Commerce Commission 


By ArTHur VAN METER, 
Assistant General Solicitor, Pennsylvania Railroad 


Complainants and their legal representatives are all too prone to wax 
indignant when, as sometimes happens, attorneys for defendants in 
rate cases before the Interstate Commerce Commission seek to secure 
dismissal of their actions on the basis of technical grounds rather than 
by a submission of the issues on their merits. Resentment of this char- 
acter is, of course, readily understandable. A complainant feels cheated. 
He is somehow convinced that the game is crooked, that defendant’s at- 
torney has palmed a cold deck on him and that he has failed to secure 
a fair and impartial hearing. 

This feeling, I am convinced, is occasioned very largely, if not en- 
tirely, by the layman’s lack of understanding of the legal processes and 
of the reasons which underlie the technical grounds which attorneys so 
frequently interpose. But before seeking to explain and to. justify re- 
sort to technicalities, it seems advisable to point out that defendant, 
in the vast majority of cases, is as firm a believer in the justice of his 
cause as is the party bringing the complaint. Legal departments are 
not maintained by railroads in order to defeat obligations and liabilities 
honestly incurred, nor are claims of such a character submitted to at- 
torneys for handling unless and until doubt arises as to their validity. 
In other words, when a controversy has reached the stage of an adverse 
proceeding before the Interstate Commerce Commission, the parties have 
arrived at an impasse because each is convinced that he has the equities 
on his side. 

This being the picture, then, it behooves the attorney or practitioner 
on either side to use all ethical means, technical or otherwise, within 
his power to secure a favorable outcome for his client. Anything short 
of this would clearly constitute dereliction of duty and would justify 
the severest kind of censure. 

Practically all complainants, and many non-lawyer practitioners, will 
no doubt urge that they do not depend upon technicalities to win; that 
they seek to have their cases decided strictly upon their merits; and 
they, therefore, do not see why defendants should be permitted to do so, 
particularly since, if the technicalities were brushed aside, complainants 
must indubitably prevail. 

In answer to this, let it be understood at the outset that every con- 
troversy before an administrative tribunal involves two separate and 
distinct elements—the law and the facts. The law, in turn, is subdivid- 
ed into substantive law and adjective law. Without going into any 
technical discussion respecting the nature and scope of these two var- 
ieties. of law, it will, for the purpose of this discussion, be sufficient to 
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point out that substantive law sets forth, among other things, the rights 
vested in individuals and the remedies which they may invoke should 
such rights be impaired or taken away; adjective law is largely con- 
cerned with the manner in which those rights are to be restored or 
the remedies applied. Thus, the Interstate Commerce Act constitutes 
principally substantive law, while the rules of evidence as applied by 
the courts and the rules of procedure of the Interstate Commerce Com- 
mission may be designated as adjective law. Under the Interstate 
Commerce Act, a shipper has conferred upon him certain rights. In 
a proceeding before the Interstate Commerce Commission involving the 
rates charged by a common carrier, this shipper may seek to show that 
some of the rights therein conferred have been infringed and that he 
is entitled. to the relief set forth in the statute, but before this issue 
ean be decided in his favor, he must submit proof, i. e., facts which 
will bring his claims squarely within the provisions of the statute. It 
is here that the ery of ‘‘mere technicality’’ is always raised, for the 
presentation of proof is governed by rules, disregard or violation of 
which leads to disaster. A complainant resents this, insisting that if he 
has a good case, he ought not on a technicality be prevented from show- 
ing it. 

Superficially, such a claim seems to have considerable merit; yet 
it utterly ignores certain sound and fundamental principles. Unless 
a claimant pleads his own case, he must employ a practitioner duly ad- 
mitted to practice before the Commission. Such a practitioner, whether 
an attorney at law or not, is assumed to know the rules of the Commis- 
sion and to have had sufficient experience to prepare adequate and 
competent proof to establish his client’s rights. The rules themselves 
were promulgated, not to obscure the truth or to put a stumbling block 
in the way of a proper adjudication of controversies coming before the 
Commission, but to facilitate a clear, comprehensive and competent 
presentation of all matters at issue. 

If, then, the complainant’s claim is a genuinely meritorious one, 
a capable and experienced practitioner should be able, within the bounds 
set by the rules, to demonstrate that fact by the introduction of relevant 
and material evidence. His failure so to do admits of but two alter- 
natives: either he is not competent for his job, or the case is lacking 
in merit. Granting that the former situation may occasionally be true, 
that does not justify defendant’s attorney in failing to enforce de- 
fendant’s rights, among which may be strict adherence by adverse 
parties to the rules laid down by the Commission. In any event, there 
ean be no duty on the part of defendant to help a complainant make a 
ease, however meritorious that may seem to be, and a waiver of the 
rules clearly constitutes such aid. 

To a complainant who has just seen an apparently infallible claim 
vanish in thin air because certain formalities have not been complied 
with, such reasoning must appear as so much buncombe. Yet, if he 
were a golfer, football coach, tennis enthusiast, or basketball player, he 
would apprehend more quickly and easily the justification for urging 
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technical defenses in rate cases. Legal controversies are not games, 
it is quite true, and they are not waged merely for the fun of the thing. 
But there are many more similarities than differences, and both are 
governed by rules. Infractions of such rules invariably result in penal- 
ties and penalties, in turn, may lead to the loss of a contest. The op- 
posing parties in such instances win by a technicality, but no one, not 
even the most rabid sport fan, criticises a referee’s decision made in 
accordance with the facts and in conformity with the rules which gives 
to an adversary a chance for victory. Thus, a free throw occasioned 
by a foul in basketball may break a tie score; a touchdown, apparently 
winning a football game, may be called back by reason of a clipping 
penalty ; a service ace scored in tennis may be nullified by a foot fault 
or a pitcher’s balk in baseball may score a winning run. « Each and 
every one of these illustrates an advantage won by one contestant over 
another through the invoking of a technicality. Yet, in none of these 
situations, would the loser criticise or condemn the winner for accepting 
an advantage thus afforded. Indeed, if the party benefited by the tech- 
nicality should be so quixotic as to waive his rights, he would become 
the laughing stock of the community. 

These examples taken from other fields should do much to dispel 
the atmosphere of ill repute in which the utilization of technical de- 
fenses has in certain quarters been held and should furnish its justifica- 
tion even in instances in which the opposing party acts in good faith 
and complete confidence in the righteousness of his cause. If it is 
justified under these circumstances, i. e., at times when the complainant 
acts in good faith on the theory that he has an iron clad case, certainly 
no complainant is in position to object to its employment in cases in 
which the decisions would be rendered in favor of defendant, if decided 
on their merits. 

Thus far in this discussion we have been dealing with abstractions. 
Before bringing the commentary to a close, it might be advisable to 
analyze a few examples drawn from actual experience. The most ob- 
vious of these is the pleading of the statute of limitations. In cases 
involving monetary damages, this is a highly valuable and important 
defense. It differs from other technical defenses, however, in that 
it may not be waived by a defendant in damage cases arising under 
the Interstate Commerce Act, and when the statute has run, the party 
against whom the obligation operates himself violates the law if he ignores 
it. In this sense, however, the defense is more than a technical one, 
since the statutory provisions are not merely remedial but are jurisdic- 
tional as well. By this we mean that the lapse of time not only bars 
the remedy, but also destroys the liability. (See A. J. Phillips Co. v. 
Grand Trunk W. R. Co., 236 U. 8. 662, 35 S. Ct. 444). Failure to 
plead the statute of limitations has no effect. It gives neither the Com- 
mission nor the courts jurisdiction of claims barred at the time com- 
plaint is filed or action brought. (See Arkansas Fertilizer Co. v. United 
States, 193 F. 667). The provisions of the statute are absolute, and no 
act of the Commission, the carriers or the courts can operate to extend 
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the limitations period. (See Choctaw Lumber Co. v. Texas, Oklahoma 
& Eastern R. BR. Co., 41 I. C. C. 615). 

Another technicality frequently raised by defendants relates to 
the legal competency of the party filing the complaint to prosecute the 
action and to recover damages, should any be awarded. Paragraph 
(h)2 of Rule III of the Rules of Practice, provides that every formal 
complaint must be subscribed and verified under oath and sets forth 
the various classes of persons who are eligible to perform this service. 
Attorneys or practitioners duly authorized to practice before the Com- 
mission are included in this list, but before their subscription and 
verification will be accepted ‘‘the reason it is so made must be stated, 
and the power of attorney or authority authorizing such affiant to prose- 
cute the complaint or make this verification must be filed with the com- 
plaint.’’ 

Honest men will not see the necessity for this requirement. Practi- 
tioners and attorneys are assumed to be men of probity and of ethical 
standards. No one is likely to believe that they will file complaints unless 
the complainant directs them so to do. But, alas for the frailities of 
human nature! There are always a few persons in every group of 
civilized beings who insist upon conducting themselves in a manner 
at variance with the standards of their class. Witness the case 
In Re Bogardus, 223 I. C. C. 292. Respondent in that proceeding was 
a registered practitioner admitted to practice under the rules of the Com- 
mission. On May 5 and 15, 1936, he filed complaints alleging that cer- 
tain common carriers by motor vehicle were operating in violation of 
law. Respondent averred further that the complaints were filed at the 
request and on behalf of the Ken-Roy Transportation Company. There 
is no evidence of record that any power of attorney was attached to the 
complaints, and the witness for complainant categorically denied that he 
had authorized their filing. 

In the light of this and similar cases, it should be obvious that with- 
out some such rule as that cited, defendants may from time to time be 
harassed and the Commission annoyed by the filing of unauthorized 
complaints by irresponsible persons. 

The above, however, is not the only or even the chief reason for 
such a rule. When a complainant signs and verifies a complaint on his 
own behalf, the nature and extent of his claim is usually readily ascer- 
tainable. Perhaps under ordinary circumstances the same holds true in 
those instances in which a practitioner subscribes and verifies the com- 
plaint, but it is not always the case. 

To illustrate: Let us assume that a complaint has been filed on be- 
half of John Doe (Richard Roe, Receiver) ; the complaint is subscribed 
and verified on behalf of John Doe (Richard Roe, Receiver) by A. Practi- 
tioner. The shipments moved before the Receivership and more than 
two years before the complaint was filed, but the running of the statute 
has been tolled by an informal complaint filed by John Doe prior to the 
establishment of the Receivership. Who, then, is the complainant? The 
answer ought to be quite simple. The Receiver is under the law clearly 
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entitled to maintain the action and to recover any award which may be 
due, since a claim of this character is a chose-in-action and as such is an 
asset of the bankrupt which may be reached by the Receiver for the 
benefit of the creditors. 

But suppose the practitioner does not represent the Receiver. Such 
a supposition, you will say, is absurd. Of course, he does. Does not the 
form of the complaint itself show that to be the case? I regret to advise 
you that it does not. 

If you will turn to A. J. Bloomgarden & Sons, Inc. v. Pennsylvania 
R. Co., et al., 218 I. C. C. 537, you will find the identical situation set 
forth at length. The complaint was filed May 25, 1935 in the name of 
**A. J. Bloomgarden & Sons, Ine. (Equitable Trust Co., Receivers) ’’, 
alleging that the rate charged on five less-than-carload shipments of 
sweet potatoes from Swedesboro, N. J., to Detroit, Mich., delivered in 
March 1932, was unreasonable. An informal complaint had been filed 
by A. J. Bloomgarden & Sons, Inc. February 28, 1934, and was closed 
April 5, 1935. On May 21, 1934, the business of the company was taken 
over by a Trustee in Bankruptcy. 

The formal complaint was signed only by a practitioner as counsel 
for complainant, but attached to it was a copy of the power of attorney 
dated February 26, 1934, or approximately three months prior to the in- 
ception of the bankruptcy proceeding, from A. J. Bloomgarden & Sons, 
Ine., authorizing the practitioner to represent it in the prosecution of the 
claim. Nothing accompanied the complaint which authorized him to 
represent the Trustee, and nothing was submitted prior to or at the time 
of the hearing connecting the Trustee with the case. 

The practitioner contended at the hearing that the bankrupt firm 
was entitled to an award in its own name and the joinder of the Trustee 
was error. After the service of the proposed report in which this con- 
tention was disapproved, the practitioner did file a power of attorney 
purporting to authorize him to ‘‘file and prosecute the complaint.’’ This 
power of attorney was dated May 1, 1936, or more than four years after 
the cause of action accrued, and practically thirteen months after the 
informal complaint was finally rejected. 

The Commission, Division 4, held that the Trustee ‘‘was the only 
party who could lawfully file the formal complaint, that the power of 
attorney from the Trustee was executed too late, and that ratification 
of the filing of the complaint does not revive a claim otherwise barred.”’ 

The reader may now ask: What is the especial significance of this 
ease? Simply this—But for the provisions of Rule IIT 2(h), defendants 
would not have been put on notice that the Receiver was not a party to 
the proceeding and would have assumed that the practitioner was repre- 
senting the party he purported to represent. The filing of the power of 
attorney with the formal complaint disclosed the fact that the Trustee, 
the only party having authority to prosecute the complaint, had not 
initiated it, and if an award were to be made, there was a distinct pos- 
sibility that the wrong party would recover. 

Still another technicality which arises by reason of a disregard of 
the above named rule is that based upon failure of complainant to verify 
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the complaint. Rule III (e) requires that all informal complaints must 
be subscribed and verified in the same manner as that provided in the 
ease of formal complaints under paragraph (h)2 of the same rule. This 
portion of the rule may appear to be relatively unimportant, since it 
would appear obvious that the filing of an amended complaint will cure 
the defect. Such an assumption disregards a very important considera- 
tion. In all controversies involving reparation, the statute of limitations 
is an element to be reckoned with. Until all formalities prescribed by 
the rules have been complied with, this statute continues to run. (See 
Purse Bros. v. Nashville, C. & St. L. Ry., 222 I. C. C. 4). If, then, an 
informal complaint is not subscribed and verified in accordance with the 
rule, the subsequent verification does not relate back to the initial filing, 
and if it is not made until after the statute has run, the claim for repara- 
tion is barred and may not be revived. 

As in the case of suits before the courts, the right of any party to 
secure redress may always be challenged, and while such a challenge 
goes to the merits of the controversy and to that extent may not be con- 
sidered technical, yet, in many instances, the complaint may be justified 
and yet the party making complaint be entitled to receive nothing for his 
pains. 

The most usual of these situations arises in instances in which a 
shipper or consignee attacks rates and asks reparation when he has 
neither paid nor borne the freight charges. If an allegation that rates 
are unreasonable, unduly prejudicial or otherwise unlawful is sustained 
and the Commission finds that damages have been suffered on past ship- 
ments during the statutory period, no award can or will be made if the 
complainant is not the party damaged. To cure such a defect, com- 
plainants frequently secure an assignment from the party or parties to 
whom the reparation may actually be due, but the filing of such an 
assignment, executed after the statute has run, has no effect upon the 
status of the claim. (See Elgin Butter Tub Co. v. Ann Arbor R. Co., 
215 I. C. C. 401). 

A final instance in which defendants may frequently enter a techni- 
eal objection to an award of reparation by reason of improper joinder 
of parties is that in which a complaint is filed by a voluntary association 
on behalf of its members. While the Interstate Commerce Act and the 
rules of the Commission authorize any individual, association or corpora- 
tion to file with the Commission a complaint against any violation of the 
Act, it does not follow that any or all parties affected by such violation 
and by the orders of the Commission entered by reason of the filing of 
such complaint is entitled to profit by the statute. Thus, in Alabama 
Rock Asphalt, Inc., v. Akron, & B. B. R. Co., 216 I. C. C. 505, at 506, 
the Commission, on further hearing, stated : 


‘“No recovery under the statute may be had unless claims are filed 
with this Commission within the period of limitation prescribed in 
Section 16(3) of the Interstate Commerce Act. Such filing must be 
by a claimant who as a matter of law is entitled to prosecute and 
recover on account of that claim.’’ 
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Naturally, a voluntary association which files a complaint on behalf 
of its members is not such a party as is entitled to reparation. Unless, 
therefore, ‘‘a complaint by a voluntary association definitely names its 
members on whose behalf reparation is demanded, and describes their 
shipments with sufficient particularity to enable the Commission to for- 
ward a statement of the charges to the defendant and to call upon it to 
satisfy the claim or answer in writing, a cause of action has not been 
stated as required by law so as to stop the running of the statute of 
limitations provided in this section.’’ (Romeo Stores Co. v. Union Pac. 
R. Co., 219 I. C. C. 639, at pages 642-643). 

Defendants are perfectly justified, therefore, in objecting to an 
award of reparation to any member of a voluntary association if that 
member’s claim is not listed in the complaint filed by the association and 
if the member has itself not filed a claim prior to the running of the 
statute of limitations. 

One might doubtless continue this discussion indefinitely. The in- 
stances cited do not by any means exhaust the technicalities which may 
be offered by parties to proceedings before the Interstate Commerce 
Commission. Nevertheless, they should be sufficient to support the thesis 
that not all technicalities are indefensible; that, on the contrary, many 
of them may be pleaded in harmony with the highest ideals of justice 
and equity, and that attorneys for defendants would be recreant in their 


duties to their clients if they failed to avail themselves of this means of 
defense. 





Passenger Service Abandonment Case 


The Supreme Court of New Jersey has dismissed a commuter’s suit 
to upset a Board of Public Utility Commissioners’ order allowing the 
Pennsylvania Reading Seashore Lines to discontinue passenger service 
on three little-used branch lines in South Jersey. 

The court, in an opinion by Justice Joseph L. Bodine, said: 

‘*Tf the argument be sound that there is no way for a railroad to dis- 
continue an unnecessary service, except to forfeit its charter, then plan- 
ning for national defense becomes ineffective and our efforts must be 
slowed down because of a few willful people who like to ride short dis- 
tances in railroad trains. 

‘‘The public has no vested right to ride in trains for short distances, 
when buses operate in the same region and the train service is unduly 
costly and patronized by few people. A railroad company is not obliged 
to waste materials and money on a service which serves no useful pur- 
pose.’”’ 
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1. Definition of Common and Contract Carriage 
By Entire Commission 


N. 8. Craig Contract Carrier Application, No. MC-5724 (Decided 
December 1, 1941, released January 29, 1942). On reconsideration, the 
Commission affirmed its findings in prior reports, 24 M. C. C. 331 and 28 
M.C.C. 629, that applicant was and is a common carrier by motor vehicle. 

The report affirms the Pregler Case (23 M. C. C. 691) and enunciates 
these principles : 

(1) ‘‘* * * the statutory definitions (of common and contract car- 
riers) as now amended are essentially declaratory of the common law. 
In other words, the fact or not of a public holding-out remains the final 
or ultimate test of common carriage.’’ That is, contract carriage is an 
outgrowth of private carriage, and retains the characteristics of private 
carriage. 

(2) The most important factor in determining a public holding-out 
‘tis specialization, either in the nature of the physical operation, or in 
respect of the shippers served, without some showing of which contract 
carriage cannot be found to exist.’’ 
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2. Pick-up of Livestock in Illinois, lowa and Wisconsin 
Docket No. 28216 


Upon further hearing, the entire Commission, by a majority report, 
dated January 3, 1942, has modified its findings in its prior report, 238 
I. C. C. 671, and found lawful certain railroad tariffs providing for 
pick-up of livestock at points in Illinois, lowa, and Wisconsin destined 
to Chicago, East St. Louis, Peoria, and Springfield, Ill., Madison, Wis., 
and Indianapolis, Ind.; the respondent railroads being directed to re- 
strict their pick-up services to lawful terminal areas as defined. 

For the purposes of this case, the Commission has authorized the 
establishment of a ‘‘terminal area’’ for each station on the line of rail- 
road involved, and declared that pick-up operations in such areas will 
fall within the exemption in Section 202(¢c) of Part II, if they do not 
exceed a radius of 10 miles. 

The pick-up service is to be free and is to apply to carload ship- 
ments, even though the livestock picked up from any one farmer may 
not equal a carload. If the farmer performs the service himself he is 
to be given an allowance of 3 cents per hundred pounds. When the 
railroads perform the pick-up service they do so by contracting with 
independent truckers, to whom the I. C. C. authorized a payment of 3 
eents per hundred pounds. 

The majority report on further hearing was written by Commis- 
sioner Splawn, joined by Commissioners Aitchison, Lee, Mahaffie and 
Miller. 

Commissioners Patterson and Alldredge concurred in the result but 
excepted to the overlapping of terminal areas of the various stations. 

Commissioner Porter dissented on the principal grounds that the 
practices in question constituted a ‘‘patent’’ discrimination. He said: 

“If this practice is to continue, the discrimination that now exists 
should be removed by allowing this same privilege to the protesting 
packers and to others similarly situated, and the limitation of the terri- 
tory from which shipments receiving this extra service is allowed should 
be greatly extended so as to include the large number of farmers now 
denied the privilege.’’ 

Commissioner Johnson joined in Commissioner Porter’s dissent, and 
wrote a separate opinion, in which he contended that the majority failed 
to appreciate the difference between ‘‘terminal areas’’ under Part I and 
Part II of the Act. He said: 

**T do not believe that Congress intended that ‘terminal areas of 
transfer, collection, or delivery services’ should embrace collection ser- 
vice from farms to railroad stations. Such an extension of railroad 
collection service should at least be subject to regulation in the interests 
of public convenience and necessity. Such an extenison does not fall 
within the exemption from part II of the Interstate Commerce Act 
quoted above, on the theory that it is a part of railroad transportation 
within ‘terminal areas of transfer, collection, or delivery services.’ ’’ 

‘*We are now called upon to determine the geographical limits of 
municipal areas within the meaning of section 203(b) (8). Under the 













FEBRUARY, 1942 517 





decision of the majority here, we will be called upon to fix the geographi- 
eal limits of terminal areas in any community in the United States in 
the vicinity of a railroad station. That Congress never intended such 
an extension of railroad transportation is clear both from the reading 
of the provisions of part II quoted above and from a reading of the 
Interstate Commerce Act as a whole.’’ 

Commissioner Rogers was necessarily absent and did not participate 
in the disposition of this proceeding. 





3. Showing of Both “Convenience” and “Necessity” Necessary for 
Granting of Certificate 


Division 5, on January 6, 1942, denied a certificate to the Railway 
Express Agency, on the grounds that ‘‘while the proposed motor vehicle 
operations would no doubt be a ‘convenience,’ they have not been shown 
to be a ‘necessity.’’’ Railway Express Agency, Inc., Ext—Durant— 
Kosciusko, Docket No. MC-66562 (Sub 194 and Sub 262). 

The Division found that applicant proposed to supplement the exist- 
ing train service from and to specified points merely for the purposes 
of operating convenience, and refused to grant the requested authority 
because ‘‘there is no evidence that the existing train service is incapable 
of adequately supplying the express transportation at these points. * * * 
Bearing in mind the close affiliation between applicant and the railroad, 
we are of the opinion that substantial proof of ‘necessity’ is required in 
instances where, as here, motor vehicle operations are proposed to sup- 
plement rather than to replace rail operations.’’ (Italics supplied) 

The following quotation from the case is also of interest: 

‘While protestants may furnish adequate motor vehicle service, 
their service is confined to the transportation of freight rather than ex- 
press. Nevertheless, it is beside the point whether protestants could 
adapt their service to the transportation of express so as to meet ap- 
plicant’s requirements. The point is whether applicant has made the 
showing of public convenience and necessity required by the Interstate 
Commerce Act.’’ (Italies supplied) 





4. Interstate Private Carriage Cannot be Linked With Interstate 
Commerce Carriage to Make Interstate Commerce Subject 
to the Motor Carrier Act 


Examiner A. S. Parker, in a recent recommended report, has taken 
the position that pick-up and delivery service performed by for-hire 
motor carriers within exempt commercial zones for private motor ecar- 
riers is not subject to regulation by the Interstate Commerce Commission 
even though the service is part of a through movement in interstate 
commerce. Service Transportation Company—Contracts, Agreements, 
and Arrangements with Certain Shippers, Docket No. MC-C-265. 

The shippers in question haul their own goods in their own trucks 
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as private carriers from points outside of New York State to the Secan- 
cus, N. J., terminal of Service Transportaton Company, which is within 
the New York City commercial zone as defined by the I. C. C. Service 
Transportation then assigns one of its own drivers and a tractor to the 
loaded trailer of the shipper and delivers the goods to other places with- 
in the commercial zone. 

Examiner Parker construed the term ‘‘under a common control, 
management or arrangement’’ in Sec. 203(b)(8) to have reference to 
arrangements between for-hire carriers and not to arrangements between 
a for-hire carrier and a private carrier. He said: ‘‘Transportation, sub- 
ject to regulation under Part II, would seem to be begun when the ship- 
ment is received by the first carrier for hire, and to be concluded when 


delivery is made by the last carrier for hire performing any part of the 
service. ’’ 





5. Columbus and Chicago Motor Freight, Inc., Common Carrier 
Application 





By order of January 17, 1942, Division 5, in Docket No. MC-1470, 
Sub. 1, has granted a certificate of public convenience and necessity to 
the applicant to haul general commodities between Columbus, Ohio and 
Chicago, Ill. 

The rights granted cover substantially the same ground with respect 
to which Division 5 denied ‘‘grandfather’’ rights (26 M. C. C. 768; 28 
M. C. C. 213) because it was found that on June 1, 1935, applicant owned 
no over-the-road vehicles; that it conducted its line-haul operations 
entirely through the use of the vehicles and services of others over which 
it did not exercise the necessary direction and control. 

The present grant of authority climaxes eight years of effort on the 
part of the Columbus and Chicago Motor Freight to secure operating 
rights, during which time it unsuccessfully carried a suit to the Supreme 
Court of the United States in an effort to reverse the action of the 
Indiana Public Service Commission in denying a certificate on grounds 
of congestion and safety on the highways. (Columbus and Chicago 
Motor Freight, Inc., v. P. 8. C. of Ind. 10/14/40, 311 U. S. 606.) 





6. Consolidation of Routes Through Purchase to Form Through 
Service 


In George H. Blewett—Purchase—Hester Truck Lines, Inc., No. 
MC-F-1521 (Div. 4—1/1/42) By approving the purchase in this case, 
the Commission permitted the unification of routes to perform through 
service by joining the two routes involved at a point which is an off- 
route point of vendor and a terminus of vendee. 

The Commission said : ‘‘ Unification of the separate rights in a single 
carrier would therefore change or ‘enlarge’ the existing rights only 
to the extent that through service by the single carrier would be render- 
ed via that point without interchange. Compare Keeshin Motor Exp. 
Co., Ine., (Tilinois)—Leases, 1 M. C. C. 373, 380. * * *’’ 





it ai a hee oe 


FEBRUARY, 1942 





7. Certificate of Exemption Under Sec. 204(a) (4a) 


A certificate of exemption has been granted by Division 5 to a 
South Carolina operator under Section 204(a) (4a) on the finding that 
his operations are ‘‘of such nature, character, or quantity as not sub- 
stantially to affect or impair uniform regulation by the Commission of 
transportation by motor carriers engaged in interstate or foreign com- 
merce in effectuating the National transportation policy * * *.’’ John 
Rudolph William Tollner Application for Exemption, No. MC-69734 
(Sub No. 1) Ex. 





8. I. C. C. Refuses to Sanction Speculation in Motor Carrier 
Certificates 


In Carolina Freight Carriers Corporation—Purchase—Charles O. 
Lovette, No. MC-F-1419 (12-22-42), Division 4, approved the purchase, 
but reduced the consideration from $8,000 to a maximum of $2,500 on 
the grounds that the difference in amounts did not represent value but 
instead constituted ‘‘a profit resulting directly and solely from dealing 
in a certificate issued by this Commission.”’ 

The evidence disclosed that under the purchase agreement the ven- 
dor would receive only $2,100, and the balance, $5,900 would accrue to 
third parties, who had bought vendor’s rights presumably only for the 
purpose of resale at a profit. The third parties were not motor carriers 
and had never operated Lovette’s properties. 

In condemning the arrangement, the Commission said: ‘‘If traf- 
ficking in certificates or operating rights granted by this Commission 
were to become at all prevalent, an unhealthy situation would develop 
in the motor-carrier industry over which we would have little control, 
as the parties profiting at the expense of the motor carriers involved 
would often not be subject to our jurisdiction. We are therefore of the 
opinion that the increased cost occasioned by such speculation in operat- 
ing rights of motor carriers might ultimately be reflected in higher rates 
or inferior or disrupted service, and should be discouraged as contrary 
to the public interest.’’ 





9. Cancellation of Forwarder Tariffs Further Postponed 


The Commission has extended from January 15, 1942, to April 15, 
1942, the effective date of its orders in Ex Parte MC-31, Tariffs of For- 
warding Companies, and MC-2200, Acme Fast Freight Common Carrier 
Application, requiring the cancellation of tariffs providing for joint 
rates between motor carriers and freight forwarders. 
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10. 1. C. C. War Powers Over Motor Carriers 


The U. S. Senate has passed a bill, S. 2208, which, among other 
things, grants to the Interstate Commerce Commission authority over 
motor carriers equal to its emergency powers over railroads. 

The bill, in its entirety, is designed to assure prompt and efficient 
action on a variety of matters arising from the war emergency. Except 
for provisions covering naturalization, the measure will terminate with- 
in six months after the war or at such earlier time as Congress or the 
President might designate. 

The bill is now pending in the House. 








11. Application of Fair Labor Standards Act, Section 7, to Motor 
Carrier Employees 


A petition for writ of certiorari has been filed with the U. 8. 
Supreme Court in the case of Overnight Motor Transportation Company 
v. Missel Et Al. If the high court agrees to review this case the motor 
earrier industry will soon have a final answer to the perplexing question 
which has haunted it since the passage of the Fair Labor Standards Act 
in 1938; that is, ‘‘Does section 7 (maximum hours) of the Act require 
an employer to pay extra wages after forty hours, regardless of the total 
wage agreement, or does such payment have to equal only the statutory 
straight-time minimum pay plus time and a half such minimum for 
overtime ?’’ 

This district court, before which this case was originally brought, 
held that the Fair Labor Standards Act was a minimum wage law and 
did not impair the right of contract beyond placing a floor on wages 
below which the parties could not go, and that if any employee’s wages 
equaled the minimum wage plus time and a half the minimum, he was 
not entitled to additional compensation. (40 F. Supp. 174) 

On appeal, however, to the Cireuit Court of Appeals for the 4th 
Circuit, the District Court was reversed (1/5/42) on the ground that 
the Act was a wage and hour law and required additional overtime pay- 
ment for all work performed beyond forty hours regardless of the amount 
paid the employee under his existing wage agreement. 


















12. Supreme Court Rules on Status of Owner-Drivers Under 
Motor Carrier Act 






United States v. Rosenblum Truck Lines, 62 S. Ct. 445 (1/19/42). 
In this case the Supreme Court overruled the lower court and upheld the 
order of the Commission denying rights to owner-drivers under the 
Motor Carrier Act. The court said: ‘‘We think it clear that Congress 
did not intend to grant multiple ‘grandfather’ rights on the basis of a 
single transportation service. Presumably the common carriers which 
appellees served were entitled to common carrier ‘grandfather’ rights 
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over the entire line. It was the common carriers who offered the com- 
plete transportation service to the general public and the shipper. To 
hold that appellees, who performed part of that complete transportation 
service for those common carriers under agreements with them, acquired 
contract carrier ‘grandfather’ rights over the same line entitling them 
also to serve the public is to ascribe to Congress an intent incompatible 
with its purpose of regulation.’’ 

The court also said: ‘‘The Act clearly contemplates that contract 
and common carriers will offer competing types of service for Section 
210 prohibits any person from simultaneously holding a certificate and a 
permit for the same route or territory unless the Commission finds that 
such is in the public interest.’’ ‘‘* * * Since appellees’ operations, name- 
ly, serving the common carriers, on the critical date did not make them 
‘carriers’ within the meaning of the Act, and thus subject to regulation 
under it, it follows that they are free to engage in such operations with- 
out securing the authorization of the Commission.’’ 

The court reached the same conclusion in Lubetich v. U. S., involving 
similar facts and decided the same date. (62 8S. Ct. 449) 





13. Principles For Determining Irregular Route Authority Affirmed 
By Supreme Court 


The Supreme Court has upheld an order of the Commission grant- 
ing the John P. Fleming Driveaway Service a common carrier irregular 
route certificate to operate in several states, designated as a ‘‘territory.”’ 

The Commission’s order has been challenged by competing railroads 
on the grounds that evidence of service to a few points within each state 
served was not sufficient to sustain a grant of authority to serve the states 
in their entirety. 

The Court found the Commission’s order based on substantial 
evidence and said: ‘‘The special characteristics of this roving transpor- 
tation service make tenable the conclusion that Fleming’s prior limited 
opportunity for service could not be preserved unless state wide areas, 
wthin the scope of his holding out and partially covered by his previous 
operations, were kept open for him. That judgment is for the adminis- 
trative experts not the courts.’’ 

The Court made reference to certain I. C. C. decisions involving 
oil-field equipment haulers, household goods carriers and automobile 
transporters, such as Fleming, and quoted specifically from William J. 
Wruck, 12 M. C. C. 150: 

** “Calls for service between the same points are seldom repeated. 
Traffic is not regular in any given direction. What may be infrequent 
but fairly regular business to or from a certain State for a small carrier 
may be only sporadic business for a large carrier; consequently, a 
frequency of service that might amount to ‘grandfather’ clause rights 
in the case of the former could conceivably be inadequate in the case 
of the latter. It would be an important solution to carve out oddly 
shaped areas for service based solely on the frequency of service; 
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consideration must also be given to the general territory served under 
the holding-out, even if the business in some States may not equal that 
in other States in the territory.’ ’’ 








14. Department of Justice Files Monopoly Suit Against Freightways 


The Anti-trust Division of the Department of Justice has filed a 
civil complaint in the U. S. District Court at San Francisco, Calif., 
against ‘‘Freightways’’, a corporate association of motor carriers, ten 
associated carriers, and 38 of their officers, directors and agents. The 
defendants are charged with combining and conspiring to restrain trade 
and commerce in violation of Section 1 of the Sherman Act and with 
attempting and combining to monopolize in violation of Section 2 of the 
Sherman Act. 

The ten associated carriers named as defendants are: Consolidated 
Freightways, Inc., Portland, Ore., Canadian Freightways, Lethbridge, 
Alberta; Pacific Intermountain Express Co., Salt Lake City; Phoenix 
Blue Diamond Freightways, Los Angeles; Salt Creek Freightways, 
Casper, Wyo.; Savage Transportation Company, Inc., San Francisco; 
Union Transfer Company, Omaha; Wilson Freightways, Limited, Ed- 
monton, Alberta; Mitchell Brothers Truck Line, Portland, Ore., and 
L. J. Russell Transportation Company, Douglas, Wyo. 

The complaint asks that the violations be enjoined, the agreements 
canceled, ‘‘Freightways’’ dissolved, and the member carriers’ interest 
therein divested in such manner as to restore competition, re-establish 
abandoned avenues and facilities of commerce, and remove obstacles to 
the free flow of commerce. 





15. Further Regulation of Private Carriers Under Act Is Urged 


Amendment of the Interstate Commerce Act to prohibit over-the- 
road truck operations by private carriers and to bar for-hire motor 
carriers from transporting any property in which they have a direct or 
indirect interest is being advocated by a large group of western shippers 
organized as to the Distributors Transportation League, headquarters at 
Oklahoma City. 

The League, whose membership consists of 58 industries located in 
15 states, is seeking insertion in the motor carrier section of the Act of a 


‘*commodities clause’’ similar to that already contained in the railroad 
section. 








16. Truck Loadings 


The volume of revenue freight transported by motor truck in De- 
cember increased 4.9 per cent over November and 21.5 per cent over 
December, 1940, according to reports compiled by the American Truck- 
ing Associations. It was the first time in the five years ATA has been 


compiling loading figures that the December volume was greater than 
in November. 
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Comparable reports were received by ATA from 219 carriers in 40 
states. The reporting carriers transported an aggregate of 1,487,189 
tons in December, as against 1,417,513 tons in November, and 1,223,983 
tons in December, 1940. 

The ATA index figures, computed on the basis of the average month- 
ly tonnage of the reporting carriers for the three-year period of 1938- 
1940 as representing 100, was 153.41. The index figure for November 
was 147.78. 





17. Wage Increases For Truckers 


Some 50,000 ‘‘over-the-road’’ drivers in 12 mid-western States have 
received increases of 10 cents an hour and four-tenths of a cent per mile 
in an award announced by the National Defense Mediation Board, which 
acted as arbitrator in a dispute between the International Brotherhood 
of Teamsters (AFL) and the Central States’ Negotiating Committee. 
The Board also approved six-day vacations with pay and recommended 
that fair geographic and State differentials be agreed upon. 





18. Passengers of Class | Motor Carriers 


The Bureau of Statistics of the I. C. C. has released Statement No. 
M-700, showing that in October 1941, the Class I motor carriers of pass- 
engers had passenger revenue amounting to $13,637,001, as compared 
with $9,613,834 in October 1940, an increase of 41.8 per cent. In Octo- 
ber 1941, there were 18,596,017 passengers carried as compared with 
13,402,175 in October 1940, or an increase of 38.8 per cent. 















Water Transportation 
By R. Granviutte Curry, Editor 
Ships Withdrawn from Intercoastal Service 


Intercoastal steamship operators have been directed to suspend all 
services, the vessels to be taken for military purposes. 

Many vessels had already been diverted to essential off-shore trade. 
The ‘‘Pacific Shipper’’ states that before the war the intercoastal fleet 
numbered more than 150 vessels, but that this had dwindled to about 
36 when the final order came. That publication further points out that 
the intercoastal trade reached its greatest development between the two 
World Wars. While intercoastal trade existed to a limited extent via 
overland connections in Central America prior to the building of the 
Panama Canal, the opening of the canal provided the trade with the 
possibilities of great development. The First World War prevented the 
growth because of the use of tonnage in more profitable war-time serv- 
ices. At the time of the Second World War there were 12 regular lines 
with frequent sailings in addition to several irregular services. One 
of the results of the withdrawal of intercoastal ocean vessels has been 
the issuance of orders by the Interstate Commerce Commission granting 
temporary authority for additional services on intracoastal waterways. 





Changes in Steamship Charter Rates 


In accordance with its policy of maintaining steamship charter and 
cargo rates at as reasonable a level as possible, the Maritime Commission 
has announced a new scale of maximum time charter rates for United 
States and foreign flag cargo and tanker vessels, effective January 20, 
1942. 

The new scale, which cancels those announced by the Commission on 
July 30, 1941 for dry cargo vessels and on August 22, 1941 for tankers, 
materially reduces existing rates. 

At the same time the Commission announced that in order to have 
freight rates conform approximately with time charter rates, all ocean 
freight rates, with the exception of those specifically approved by the 
Commission within the past few months and those under the jurisdiction 
of the Interstate Commerce Commission, should be adjusted to the level 
of rates as of September 1, 1940, to which may be added an approved 
surcharge to cover increases in operating expenses which have occurred 
since that date. 

The present maximum time charter rates are based on $4.50 per 
deadweight ton for a 12-knot dry cargo vessel of 10,000 deadweight tons 
or more, and $4.50 for a tanker of 10 knots and 10,000 deadweight tons 
or more. The new scale for all types of vessels is based on $3.25 per 
deadweight ton per month on ten knot vessels of 10,000 deadweight tons 


or more. This ranges up to $6.05 per deadweight ton per month on 
vessels of 1,000 to 1,499 deadweight tons. 
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Freight Association of Inland Water Carriers Formed 


An organization meeting was recently held in St. Louis by a number 
of common and contract carriers operating on the Ohio and Mississippi 
Rivers and their tributaries, on all rivers flowing into the Gulf of Mexico, 
and on the Gulf Intracoastal Waterway, to form an association known 
as the Inland Water Carriers Freight Association, with headquarters at 
St. Louis. The purpose of the organization was said to be to facilitate the 
consideration and handling of matters of mutual interest pertaining to 
rates, rules, regulations, and practices under the Interstate Commerce 
Act, including the publication of tariffs. 

The carriers comprising the original organization included Inland 
Waterways Corporation (Federal Barge Line), Mississippi Valley Barge 
Line, Campbell Transportation Company, American Barge Line Com- 
pany, DeBardeleben Coal Corporation operating Coyle Lines, and River 
Terminals Corporation. 





Fuel Oil Ceiling Prices 


Price Administrator Henderson on January 20 issued a schedule 
formally fixing ceilings in Bunker C and No. 6 grade fuel oil at East 
Coast and Gulf Coast ports. The maximum prices set are those effective 
January 9, f.o.b. refineries and terminals (ex lighterage) as follows: 


Per Barrel Per Barrel 
Albany, N. Y. : Providence, R. I. 1.35 
New York Harbor ‘ Charleston, S. C. 

Philadelphia, Pa. : Savannah, Ga. 

Baltimore, Md. : — Fla. 


Norfolk, Va. : ampa, Fla. 

Portland, Me. ; New Orleans, La. 

Boston, Mass. t Gulf Coast points not 
specified above 





St. Lawrence Seaway and Power Project 


President Roosevelt conferred on January 20 with Vice President 
Wallace, Senate Majority Leader Barkley, Speaker Rayburn, House 
Majority Leader McCormack, and Representative Mansfield, Chairman of 
the Committee on Rivers and Harbors of the House of Representatives, 
with respect to the St. Lawrence Seaway and Power Project. It has 
been stated that the President was informed that considerable delay, 
both in the House and Senate, would result from any effort to enact an 
omnibus rivers and harbors bill containing the St. Lawrence Seaway and 
Power Project and the Florida Ship Canal proposal. 





Export Freight at North Atlantic Ports 


Export freight handled at North Atlantic ports—Portland, Me., to 
Hampton Roads, Va., inclusive—amounted in 1941 to 414,429 cars, ex- 
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cluding grain or coal, compared with 346,913 in 1940, or an increase of 
19.5 per cent. In 1918 such traffic handled through those ports totaled 
416,011 cars. In other words, the volume of export traffic handled at 
North Atlantic ports in 1941 was 99.6 per cent of that during 1918, the 
peak year of the World War. The total number of cars, domestic and 
export, unloaded at the Port of New York alone in December, 1941, was 
106,405 compared with 100,186 in December, 1918. 





Iron Ore Transportation on Great Lakes 


The Senate has passed S. 2204 which would extend for another year 
the existing law authorizing vessels of Canadian registry to engage in 
the transportation of iron ore on the Great Lakes between ports in the 
United States. So far no action has been taken by the House of Rep- 
resentatives. 





I. C. C. DECISIONS AND ORDERS. 


Common Interest in Railroad and Barge Line Authorized under 
Section 5 (15-16) of Act. 


Division 4 in Finance Docket No. 13322, Atlas Corporation et al. 
Application Under Panama Canal Act, decided December 24, 1941, found 
upon application of the Atlas Corporation, the Ogden Corporation, and 
the Litchfield and Madison Railway Company, under Section 5(15-16) of 
the Act, that this railway company does and may compete for traffic with 
the Mississippi Valley Barge Line Company but that so long as the re- 
spective operations of each remain as described in the record continuance 
of the interest of the applicants in the barge line will not prevent that 
earrier by water from being operated in the interest of the public and 
with advantage to the convenience and commerce of the people, and will 
not exclude, prevent, or reduce competition on its routes. 

The report showed that the Atlas Corporation owned 75 percent 
of the stock of the Ogden Corporation which in turn owned all of the 
stock of the railway, and that the Atlas Corporation also owned 48.466 
per cent of the barge line stock. 

The Commission, citing the Rochester Telephone Corporation case, 
307 U. 8. 125, said that control of a company does not require numerical 
majority of shares having voting rights, and that the Atlas Corporation 
had the power to exercise control over both carriers. 

The Commission discussed the meaning of competition under Sec- 
tion 5 (15-16) and concluded that by participation in through routes 
and joint rates with rail competitors of barge lines, the railway company 
itself competes with the barge line. It was pointed out that where doubt 
exists as to competition ‘‘omission to seek our determination in the 
premises would be at the peril of the rail carrier or other person con- 
cerned.’’ Also that potential competition may exist over a route in the 
absence of any tonnage whatever. 
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While finding that the railroad does and may compete for traffic 
with the barge line the Commission concluded that the striving for traffic 
by the railway and the barge line ‘‘appears to be precisely as it would 
be if they were entirely independent, and if there were no community 
of interest in them’’, and that the continuance of the interest of the 
applicants should be authorized. 





Coastwise Lines Granted Operating Rights under ‘“‘Grand- 
Father” Clause. 


In No. W-330, Coastwise Line Common Carrier Application, Divi- 
sion 4, by its report, dated December 30, 1941, found that the Coastwise 
Line was entitled to continue operation under the ‘‘grandfather’’ clause 
as a common carrier by ocean-going vessels, in the transportation of com- 
modities generally, other than those excepted in its application between 
ports and points on the Pacific Coast in Oregon, Washington and Cali- 
fornia. The authority as sought, and granted by the Commission, in- 
eluded ‘‘regular service’’ to and from 23 named ports and ‘‘irregular 
service’’ to and from 12 additional ports. 





Leasing of Barges to Shippers for Transportation of Bulk Commodity 
Exempt under Section 303 (b) —Leasing of Equipment to other 
Carriers is Subject to Regulation Applicable to such 
Carriers—Private Carrier Operation. 


In No. W-173, Union Sand and Gravel Company Applications, 
decided January 5, 1942, the Commission found that applications for 
a permit as a contract carrier and for exemption under 302(e), (1) that 
the leasing by applicant of its barges to persons other than carriers for 
the transportation of sand, gravel, or coal in bulk made the applicant a 
contract carrier under section 302(e) of the act but that since such 
barges were used in carrying not over three bulk commodities the trans- 
portation is exempt under section 303(b); (2) the occasional leasing of 
its steamboat to two water carriers would make this equipment subject 
to whatever regulation is applicable to those carriers under the act and 
applicant would not be a contract carrier under 302(e) or a common 
carrier under the act; and (3) since applicant’s principal business is 
the production and sale of sand and gravel and applicant’s vessels are 
used in dredging and transporting these commodities this part of appli- 
eant’s business is not subject to regulation under Part III of the Act 
because such operation of the vessels is not that of a common or contract 
carrier. 





Two Carriers Found to be Within the small Craft Exemption Provi- 
sions of Section 303 (g) (2) sn 4 Freight but not as to Passenger 
raffic. 


Division 4, in No. W-208, Beaufort and Savannah Line, Inc., Com- 
mon Carrier Application, decided January 5, 1942, found that the Beau- 
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fort and Savannah Line, Inc., was entitled to a certificate under the 
‘‘grandfather’’ clause to transport passengers between Beaufort, S. C., 
and Savannah, Ga., and the intermediate points named in the appli- 
cation. The Commission found that the freight traffic was exempt 
under section 303(g) (2) because performed by a vessel having cargo 
capacity of not more.than 100 tons but that the transportation of passen- 
gers was not exempt because the vessel transports freight and is equip- 
ped to carry more than 16 passengers. 

A similar decision was made in No. W-672, The Fishers Island 
Navigation Co. Common Carrier Application, decided January 10, 1942, 
in which the applicant was granted rights under the ‘‘grandfather”’ 
clause to transport passengers between New London, Conn., and Fishers 
Island, N. Y. 





“Grandfather” Application considered as Amended to request 
Certificate covering certain Traffic—Certificate Granted. 


Division 4, in No. W-309, North Carolina Line, Incorporated— 
Common Carrier Application, decided January 10, 1942, found that the 
North Carolina Line, Inc., was entitled to a certificate under the ‘‘grand- 
father’’ clause to operate as a common carrier by water of commodities 
generally between Baltimore, Md., Norfolk, Va., Wilmington, N. C., and 
Charleston, 8. C. Operation by applicant in the transportation of sugar 
from Port Wentworth and Savannah, Ga., to Greenville, N. C., was 
found not to be under the ‘‘grandfather’’ clause but the Commission said 
it would consider the application as having been amended ‘‘to include 
request for a certificate of public convenience and necessity’’ to cover 
this transportation and such certificate was granted. The report cites 
that temporary authority had been granted applicant to transport sugar 
beween the points named and states that while the evidence as to the 
need for the service may not be as definite as it might be ‘‘ we believe that 
the fact that applicant handled shipments early in 1941 and was subse- 
quently granted temporary authority upon showing an urgent need for 
service justifies our granting authority as to such points.’’ Commis- 
sioner Miller dissented in respect to the authority granted to transport 
sugar from Savannah and Port Wentworth to Greenville, for the reason 
that the operation was not instituted until February, 1941, that proof 
of convenience and necessity was, therefore, required and that at the 
hearing in this proceeding the ‘‘applicant submitted no evidence what- 


soever on this point, although its attention was called to that fact by the 
examiner’’. 





Interesting Contract Carrier Cases—Rights Granted Managing Owners 


An interesting contract carrier decision was made by Division 4 on 
January 19, 1942, in No. W-277, Oliver J. Olson & Company—Contract 
Carrier Application. In this case the Commission found that the appli- 
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eant, in the capacity of managing-owner, was found entitled under the 
“grandfather’’ clause to a permit as a contract carrier by ocean-going 
vessels in the transportation of lumber and lumber products from ports 
in Oregon and Washington to ports in California; and was entitled to a 
permit as a contract carrier to transport wood pulp from Everett and 
Longview, Wash., to the California ports mentioned, such permit not 
being under the ‘‘grandfather’’ clause. 

The Commission said that applicant as managing-owner of the 5 
vessels involved had the status of agent for the owners of the vessels, 
whether the owners were partners or joint tenants, and the principals 
for whom applicant acted should be entitled to whatever benefits have 
resulted from applicant’s operation of the vessels as their agent. The 
Commission said, however, that the rights of the parties are matters of 
contract law which it should not have to determine and the permit would, 
therefore, be issued in applicant’s capacity as managing-owner. 

With respect to applicant’s status as a contract carrier, the Office 
of Price Administration contended that applicant operated as a common 
earrier and should be found to be such a carrier and not a contract 
carrier. 

The Commission set forth in some detail the facts as to applicant’s 
business, including the large portion of its traffic moving in cargo lots, 
contracts for continuing arrangements to perform service for particular 
shippers for extended periods, applicant’s dealing with ‘‘selected cus- 
tomers’’ and its refusal at times to make contracts with others because 
of arrangements with regular customers or because traffic offered was 
unattractive, and the fact that applicant did not advertise for traffic or 
hold itself out to transport lumber for any one who desired such service. 
That applicant was a member of the Pacific Lumber Carriers Association 
since 1938, and had been a party to the tariff published by that associa- 
tion, and that at times it made specific contracts with shippers other than 
its continuing customers to procure lumber sufficient to fill available 
vessel space, in relatively small amounts, were held not to change the 
status of applicant as a contract carrier. The Commission said ‘‘It is 
obvious that applicant does not hold itself out to transport lumber or 
any other commodity for the general public and does not, therefore, come 
within the definition of ‘common earrier by water.’ ”’ 

A similar case to the one just described, No. W-307, W. H. Wood, 
D/B/A Hart-Wood Lumber Company—Contract Carrier Application, 
decided by Division 4, January 20, 1942, apparently follows the Olson 
ease. Applicant was found entitled under the ‘‘grandfather’’ clause to 
operate as a contract carrier of lumber and lumber products from cer- 
tain ports in Oregon and Washington to ports in California. 





Operation as Private Carrier, without Evidence of Leasing Equipment 
to Non-Carrier users since January 1, 1939, requires Dismissal 
of Application. 


Division 4 in No. W-718, The Federal Materials Company, Inc., 
Contract Carrier Application, decided January 19, 1942, dismissed the 
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application of the Federal Materials Company, Inc., for a permit as a 
contract carrier between points on the Mississippi and Ohio rivers and 
their tributaries. The Commission found (1) that applicant, which has 
been engaged in the sand, gravel, and stone business, uses its vessels 
generally for the transportation of its own commodities, and is, there- 
fore, not a water carrier subject to Part III of the Act, and (2) while 
applicant contended that its vessels had at times been chartered to other 
than water carriers and that applicant, therefore, was a contract carrier 
under section 302(e) the fact was that from January 1, 1939, to Febru- 
ary 1, 1941, none of its vessels were leased or chartered to others and, 
therefore, applicant was not in bona fide operation on and since the statu- 
tory date. 





Tower of Logs a Contract Carrier—Towage for other Carriers and 
Towage of Dredging Equipment and Commodities in bulk, Exempt. 


Division 4 in No. W-530, Wood Towing Corporation Applications, 
decided January 19, 1942, found that applicant was entitled under the 
“‘grandfather’’ clause to a permit as a contract carrier, by non-self- 
propelled vessels with the use of separate towing vessels, of logs from 
Williamston, N. C. to Laurel, Del., over intracoastal waterways. 

The Commission found that towing by applicant of loaded and 
empty barges for other water carriers on the inland waterways from 
Trenton to Charleston, S. C., was part of the transportation performed 
by those carriers and the service of the applicant is exempt under the 
provisions of section 303 (f) (2). 

Transportation of sand and gravel and certain other commodities 
in bulk between points in Virginia to Norfolk, and points in North Caro- 
lina was found to be within the exemption provided in section 303(b). 
The service of docking and undocking vessels at ports on Hampton Roads 
and in towing loaded and empty lighters for various rail carriers be- 
tween ports on Hampton Roads was found to be exempt under section 
303(f) (2) or under section 302(g)(1) when performed wholly within 
the limits of the harbor of Norfolk or harbors continuous thereto. 

The towing of dredges, dredging equipment, and lighters loaded 
with machinery and equipment necessary to dredging operations, was 
found to be within the regulation in Ex Parte No. 147, Towage of Float- 
ing Objects, exempting towing thereof, or within the exemption of sec- 
tion 303(e) as not actually or substantially competitive with transporta- 
tion of common carriers subject to the Act, because of the inherent nature 
of the commodities transported. 





Contact Carrier Application—‘‘Interruption of Service” Insufficient 
to Bar Permit. 


In No. W-302, Horace X. Baxter Steamship Company—Contract 
Carrier Application, decided January 23, 1942, Division 4 found that 
applicant was entitled under the ‘‘grandfather’’ clause to operate as a 
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contract carrier of lumber, lumber products, piling and poles, from 
ports and points in Washington and Oregon to ports in California. The 
report recites that applicant owns only one ocean-going steamship, that 
nearly all of its stock is owned by two companies engaged in the lumber 
business and in creosting lumber and lumber products and that in the 
past few years nearly all of the total cargo has been transported for one 
of these companies. There is no discussion of the contract status of the 
applicant but these facts were apparently heavily relied upon in finding 
such status. That applicant on occasion carried general cargo north- 
bound under charter to another water carrier in the past was found not 
to affect its status. The applicant did not request general cargo rights 
either northbound or southbound. 

For about 100 days during the year 1940, applicant’s vessel was 
voluntarily chartered for two voyages off the routes as to which appli- 
eant asked for authority. The Commission said that what constitutes 
‘interruptions of service’’ is one that must be decided upon the facts 
in each case and found that ‘‘the nature of the deflections’’ since Janu- 
ary 1, 1940, is such that they should not deprive applicant of a permit. 

Commissioner Mahaffie dissented on the ground that authority was 
granted in excess of that asked; that applicant did not claim to have 
operated beyond Portland on the Willamette River nor on the Columbia 
River beyond the mouth of the Willamette; and that the right to operate 
being granted by statute it should not arbitrarily be extended by the 
Commission. 





Reconsideration of Mechling Barge Line Case Denied. 


The Commission, by order dated January 2, 1942, denied the peti- 
tion of the Chicago, Rock Island and Pacific Railway Company (Frank 
0. Lowden, James E. Gorman and Joseph B. Fleming, Trustees) et. al., 
for reopening, rehearing, and reconsideration of the Commission’s de- 
cision in No. W-630, A. L. Mechling Barge Line Common Carrier Appli- 
cation, reported in the December, 1941, issue of the Journal. 





Rates Charged on Spermaceti Found Inapplicable. 


The Commission in No. 28623 (Formerly U. 8S. M. C. No. 575) 
Andrew Jergens Company of California v. American-Hawanan Steam- 
ship Company et al., decided January 10, 1942, found that rates charged 
on spermaceti by vessel in cartons, in less than carloads, from Bayway 
and Elizabeth, N. J., to Burbank, Calif., were not applicable to the 
shipments involved ; that the legal rate to apply was $1.65 and that com- 
plainants were entitled to reparation in the amount of the difference 
between the charges paid and those which would have accrued at this 
rate. The Commission held that a later reduction of the $1.65 rate was 
alone insufficient evidence to establish unreasonableness of that rate. 
The Commission also rejected the contentions of defendants that the 
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complainant had failed in the complaints to give its correct corporate 
title. The Commission said that the complaints as a whole were sufficient 
to apprise defendants of the substance of the claim and there was no 
showing of prejudice to them. Decisions were cited showing that a 
technical mistake could be corrected even after the running of the statute. 





















Lower Minimum on certain Commodities in Intercoastal Rate Struc- 
ture Case. 


Division 2 in No. 28622 (Formerly U. S. M. C. Docket No. 514) 
Intercoastal Rate Structure, decided January 3, 1942, modified the find- 
ings in the original report, 2 U. S. M. C. 285, to permit publication of 

rates on burlap bagging, oyster juice, and bronze axle and armature 
bearings in west-bound intercoastal commerce lower than minima pre- 
seribed by the Maritime Commission. 





Proposed Report in Cornell Steamboat Company Towage Case. 


Examiner Andrew C. Wilkins in a proposed report made public on 
January 16, 1942, finds that applicant in W.-359, Cornell Steamboat 
Company Contract Carrier Application, should be entitled to a permit 
as a contract carrier under the ‘‘grandfather’’ clause to use its tow- 
boats in towing barges and similar vessels between points in New York 
and New Jersey located on the waters of New York harbor on a year 
around basis, and between those points and points on the Hudson River 
to and from Waterford, N. Y., on a seasonal basis. In concluding that 
the towage services from and to points outside the limits of New York 
harbor were not exempt as to applicant under section 303(f) (2) the 
examiner pointed out that the entire or principal transportation services 
are rendered by applicant in towing the scows or barges of certain car- 
riers, ‘‘since there is no evidence that those carriers have undertaken to 
perform under published rates, have performed, or expect to perform 
any transportation of the scows or barges in addition to the transporta- 
tion services performed by applicant whereby the towage services of the 


applicant could be considered ‘incidental’ to any transportation per- 
formed by such earriers.’’ 





Proposed Report Recommending Exemption under Section 302(e). 


In No. W-92, C. F. Harms Company—Contract Carrier Application, 
Examiner Wilkens in a proposed report made public December 9, 1942, 
concludes that the application of the definition in section 302(e) of 
“‘contract carrier by water’’ to applicant in so far as it is engaged in 
furnishing for compensation (under a charter, lease, or other agree- 
ment) deckscows, to a person other than a carrier subject to the Act, 
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to be used by it in the transportation of its own property is not necessary 
in order to effectuate the national transportation policy declared in the 
Act and that exemption of the provisions of Part ITI should be ordered. 





Water Carrier Fourth Section Relief Denied. 


By order, dated December 24, 1941, the Commission denied applica- 
tions for temporary relief from the fourth section as filed by the Inland 
Waterways Corporation and the Mississippi Valley Barge Line Com- 
pany, for themselves and on behalf of connecting water carriers, to make 
such changes in existing rates named in certain tariffs as the competitive 
situation may require without observing the long-and-short-haul pro- 
vision of section 4 of the Act. These applications were Nos. 19247, 19248, 
and 19264. 

Hearing was held by Examiner Banks on January 28, in respect 
to granting permanent relief under these applications. In substance 
the water carriers sought fourth section relief to apply generally when- 
ever they made rates on the so-called 80 per cent basis without having 
to ask for specific fourth section relief. 





UNITED STATES MARITIME COMMISSION 
Maritime Board Appointments 


President Roosevelt has appointed as members of the Maritime War 
Emergency Board the following: John R. Steelman, Department of 
Labor; Capt. Edward Macauley, Maritime Commission; and Frank P. 
Graham, President of the University of North Carolina. The Board is 
empowered by agreement reached by employers and employees in the 
American Merchant Marine to settle differences that may arise between 
seagoing personnel and operators of American merchant ships. 





Surcharge on Freight Rates in United States, Atlantic and Gulf-Haiti 
Service and United States/East Coast Mexico Granted. 


The Maritime Commission in No. 612, Surcharge—United States 
Atlantic and Gulf-Haiti Carriers, and in No. 613, Surcharge—New 
York and Cuba Mail Steamship Company and Standard Fruit and 
Steamship Company (United States/East Coast Mexico Service), de- 
cided January 29, 1942, found that a surcharge of 22 per cent on freight 
rates for transportation between ports in the United States and ports 
in Haiti and East Coast of Mexico were not excessive. Although point- 
ing out that it was difficult to determine from the record the financial 
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effect of the earnings from these two trades as compared with the maxi- 
mum ceiling set by the Commission with respect to time charters of 
freight vessels only, the Commission concluded that the earnings of 
respondents from the basic rates and the proposed surcharges would not 
exceed such ceiling. The unfavorable revenues at the present time, it 
was said, were to a considerable extent due to war-time conditions and 
a surcharge of 22 per cent is not excessive. The permission to exact the 
surcharge did not apply to iron and steel scrap. The carriers were re- 
quired to submit for analysis monthly operating statements of actual 
freight movements, revenue, and expense in connection with their re- 
spective services. 


































Surcharge on Pacific Coast/Hawaiian Freight Rates Found Justified. 


The Maritime Commission in No. 610, Surcharge—Matson Navwiga- 
tion Company, American President Lines, Ltd., and the Oceanic Steam- 
ship Company, decided January 20, 1942, found justified a surcharge 
of 35 per cent on Pacific Coast/Hawaiian freight rates. The Commis- 
sion stated that in its opinion the better approach to the problem is to 
base the surcharge upon actual costs incurred solely as the result of war- 
time operation. On this basis it concluded that a surcharge of 35 per 
cent is not excessive. 
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Surcharge—Alaska Trade. 


The Commission by order, dated January 24, 1942, has reopened 
the proceedings in No. 571, Alaskan Rates, and No. 572, Alaska Rate 
Investigation No. 2. Petitions for reopening these proceedings were 
filed by the respondents and the Office of Price Administration. The 
petition on behalf of the O. P. A. was filed during the hearing on Janu- 
ary 24, in No. 611, Surcharge—Alaska Trade, in which the granting of 
a surcharge of 45 per cent to the Alaska Steamship Company was 
opposed. 

By order, dated January 24, 1942, the Commission pursuant to its 
powers under section 21 of the Shipping Act, 1916, required the common 
carriers by water in the Alaska trade to file information as to their 


revenues, expenses, and traffic carried for the year ended December 31, 
1941. 











































Increased Rates—U. S. Pacific Coast—Puerto Rico and Virgin Islands 


The Maritime Commission by order of January 27, 1942, in Docket 
No. 607, Increased Rates—U. 8. Pacific Coast—Puerto Rico and Virgin 
Islands, vacated its order of December 12, 1941, as of February 1, 1942, 
which had suspended proposed increased rates between United States 
Pacific Coast and Puerto Rico and Virgin Island Ports. 
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Lumber Rates—U. S. Atlantic and Gulf Ports to Puerto Rico. 


The Maritime Commission by order of January 10, 1942, suspended 
proposed increases in rates on lumber from United States Atlantic and 
Gulf ports to Puerto Rico and entered upon an investigation as to the 
lawfulness of such rates. The case was assigned Docket No. 609, Lumber 
Rates—U. 8S. Atlantic and Gulf Ports to Puerto Rico. 





Terminal Rates and Charges at Seattle, Washington of Alaska 
Steamship Company. 


The Maritime Commission by order of January 24, 1942, has sus- 
pended proposed terminal rates and charges at Seattle, Washington of 
Alaska Steamship Company in Docket No. 614, and has ordered investi- 
gation of these rates and charges. 





Sugar Rates—Puerto Rico to U. S. Atlantic and Gulf Ports. 


In report, dated January 16, 1942, the Maritime Commission has 
found in Docket No. 608, Sugar Rates—Puerto Rico to U. 8. Atlantic 
and Gulf Ports, that the proposed increased rates from Puerto Rico to 
Atlantic and Gulf Ports are not shown to be unlawful. In reaching 
this conclusion the Commission took into account a schedule of rates for 
the transportation of sugar from Cuba to Atlantic and Gulf Ports of the 
United States as the maxima in which it would concur under the Ships 
Warrant Act and also considered evidence as to increased operating 
costs. 





Surcharge—Coastwise Bulk Coal Rates. 


The Maritime Commission by order of January 30, 1942, in No. 615, 
Surcharge—Coastwise Bulk Coal Rates, instituted an investigation con- 
cerning the fairness and reasonableness of a proposed emergency sur- 
charge on rates for the transportation of bulk coal from Hampton Roads 
and Philadelphia, Pa., to North Atlantic ports and to increase certain of 
the basic rates for this transportation. Hearing was assigned for Feb- 
ruary 4, 1942. 











Recent Court Decisions * 


By Warren H. WAGNER 


Territorial scope of operating authority of motor carrier—effect on grandfather 
rights of lack of continuous operations—bona fides as affected by state law 
infractions. 


Alton R. R. Co. v. United States. (86 Law. Ed. Adv. Aps. 378) 


On January 12, 1942, the Supreme Court of the United States sus- 
tained an order of the Commission (8 M. C. C. 469) granting a grand- 
father certificate to John B. Fleming Driveaway Service to continue 
as a common carrier by motor vehicle in driveaway service of new auto- 
motive vehicles, finished and unfinished, from Detroit to various states; 
except that the Court held that there was insufficient evidence to support 
the grandfather application to operate to points in Arkansas, the latter 
denial being on the ground that applicant had abandoned operation 
for more than a year, and that during the grandfather period it had 
transported traffic to but one point in Arkansas. 

The Government contended that the appellant competing railroads 
had no standing to maintain the suit. In overruling that contention the 
Court said : 


‘‘* * * They clearly have a stake as carriers in the transporta- 
tion situation which the order of the Commission affected. They 
are competitors of Fleming for automobile traffic in territory served 
by him. They are transportation agencies directly affected by com- 
petition with the motor transport industry—competition which prior 
to the Motor Carrier Act of 1935 had proved destructive. S. Doe. 
152, 73d Cong., 2d Sess., pp. 13-27. They are members of the na- 
tional transportation system which that Act was designed to co- 
ordinate. S. Rep. No. 482, 74th Cong., Ist Sess.; H. Rep. No. 1645, 
74th Cong., Ist Sess. Hence they are parties in interest within the 
meaning of section 205(h) under the tests announced in Tezas & 
Pacific Ry. Co. v. Gulf, Colorado & Santa Fe Ry. Co., 270 U. S&S. 
266; Western Pacific California R. Co. v. Southern Pacific Co., 284 
U. S. 47; and Claiborne-Annapolis Ferry Co. v. United States, 285 
U. 8. 382.”’ 


One of the contentions of the railroads was that the Commission 
was without authority to permit operation to all destinations in a state 
when the operator had previously served but a few points. The Court 
said : 


‘* «Territory’ is not a word of art. The characteristics of the 
transportation service involved as well as the geographical area 





* At the ~~ of going to press some of these decisions were available in type- 
written form only, an 
(W. H. W.) 


not yet reported. Therefore citation of some was impossible. 
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serviced are relevant to the territorial scope of the operations which 
may be authorized under the ‘grandfather clause.’ While the test 
of ‘bona fide operation’ within a specified ‘territory’ includes 
‘actual rather than potential or simulated service’ (McDonald v. 
Thompson, 305 U. 8. 263, 266), it does not necessarily restrict future 
operations to the precise points or areas already served. The char- 
acteristics of the transportation service rendered may of necessity 
have made trips to any specified locality irregular or sporadic. And 
they may likewise have restricted prior operations to but a few 
points in a wide area which the carrier held itself out as being will- 
ing and able to serve. The Commission has taken the characteristics 
of various transportation services into consideration in determining 
the scope of the territory covered by certificates under the ‘grand- 
father clause.’ .. . 

‘‘The Commission took a somewhat similar approach to the 
problem presented in the instant case. It noted that Fleming was 
restricted to shipments at points where the manufacturers had es- 
tablished distribution facilities; that those facilities were limited in 
any given area; that Fleming’s opportunity for service was there- 
fore confined to a very few distribution points and his operations 
were irregular; that less than an estimated seven per cent of all 
new automobiles sold during 1935 in twenty-four western states 
were transported by the driveaway method; that distribution points 
in the automobile industry are constantly shifted; that allowance 
must be made for frequent changes in points served by a carrier 
who depends for his traffic entirely upon this one industry ; and that 
Fleming’s future opportunity for obtaining traffic will doubtless be 
as limited as in the past. In view of the scope of his holding out 
and the nature and characteristics of the highly specialized trans- 
portation service rendered, the Commission authorized continuance 
of his service to all points in the enumerated states. That is a judg- 
ment which we should respect. Certainly we cannot say that it was 
a wholly inappropriate method for creating that substantial parity 
between future operations and prior bona fide operations which the 
statute contemplates. The special characteristics of this roving 
transportation service make tenable the conclusion that Fleming’s 
prior limited opportunity for service could not be preserved unless 
state wide areas, within the scope of his holding out and partially 
covered by his previous operations, were kept open for him. That 
judgment is for the administrative experts not the courts.’’ 


The railroad companies insisted that Fleming was not in bona fide 


operation in Oregon because in January, 1936, he obtained in that state 
a contract carrier permit, and therefore he could not obtain under the 
‘‘orandfather clause’? common carrier rights in Oregon in the face of 
his contract carrier status there. The Court said: 


‘* . . The expression ‘in bona fide operation’ plainly does not 
extend to one operating as a common carrier on public highways 

















































er TLS 


ae rr ea 








































I. C. C. PRACTITIONERS’ JOURNAL 





of a State in defiance of its laws.’ McDonald v. Thompson, supra, 
p. 266. Congress has not, however, conditioned rights under the 
‘grandfather clause’ on compliance with state laws. Their violation 
is material only insofar as it may be relevant to establishing an 
absence of ‘bona fide operation.’ Infractions of state law, however, 
may be innocent or wilful, minor or considerable. They may or 
may not concern the right to operate in the state. Furthermore, 
the status of a carrier under state law may or may not be identical 
with his status as a common or contract carrier under the Motor 
Carrier Act. The question whether his operation in a particular 
state was ‘bona fide’ is a question of fact for the Commission to de- 
termine. Such operation might well be in good faith though state 
laws were infracted. And the fact that an applicant may have 
to make his peace with state authorities does not necessarily mean 
that his rights under the ‘grandfather clause’ should be denied or 
withheld. See Earl W. Slagle, 2 M. C. C. 127. Occasional non- 
compliance with state laws does not per se establish a course of con- 
duct which is preponderantly one of evasion. Certainly no such 
course of conduct can be fairly implied in this case. Our task is 
ended if there is evidence to support the Commission’s finding of 
bona-fides. There is such evidence here.’”’ 


The United States and Interstate Commerce Commission took the 
cross appeal because of the failure of the lower court to sustain the 
Commission’s certificate with respect to operations in Arkansas. Re- 
viewing the evidence as to that state, the opinion affirms the action of 
the lower court with respect thereto, saying: 


‘«<* * * The evidence was that Fleming had served only one 
locality in Arkansas—the city of Texarkana. He had made three 
shipments there aggregating twenty-five vehicles. All of those 
shipments had been made prior to June 1, 1935, the latest being May 
12, 1935. Though fourteen months expired between that date and 
the date of the hearing there was no evidence that any shipments 
were made to any locality in Arkansas since June 1, 1935. No 
explanation of that long hiatus was proffered. But section 206(a) 
requires a finding of ‘bona fide operation . . . within the territory’ 
not only ‘on June 1, 1935’ but also since that time.’ We cannot say 
that an unexplained failure to make any shipments to Arkansas for 
over a year ‘since that time’ satisfies the statutory command even 
though the nature of the highly specialized transportation service 
involved be given the greatest weight. Cf. United States v. Maher, 
307 U. S. 148—A mere holding out will not alone suffice to bridge 
the long gap extending through and beyond one entire automobile 
production year, since applicant carries the burden of establishing 
his right to the statutory grant.’’ 
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Transit on grain at ‘‘primary markets’’—process of rate making. 
Board of Trade of K. C. v. United States. (86 Law Ed. Adv. Ops. 331) 


The Supreme Court of the United States, on January 5, 1942, up- 
held the orders of the Commission which permit transit on through rates 
at interior points not having proportional rates, but deny transit privi- 
leges on through rates at markets having proportional rates. (231 I. C. C. 
793 and prior reports). The millers, elevator companies, boards of trade, 
grain exchanges, etc., of Kansas City, St. Louis, Omaha, St. Joseph, 
Atchison, Leavenworth, and Minneapolis, known as the ‘‘primary mar- 
kets,’? complained that the Commission’s orders created discrimination 
by prohibiting transit at those primary markets on the lower rates under 
which transit was available at competing interior points. The principal 
question presented was whether the Commission’s order was valid inso- 
far as it prohibited transit at the primary markets under proportional 
rates from other primary markets as applied over indirect routes in 
order to meet carrier competition, while permitting transit at inter- 
mediate interior points on the indirect routes. The court reviewed the 
recent grain rate reports of the Commission in proceedings growing out 
of the Hoch-Smith Resolution, and discussed somewhat at length the 
mysteries of ‘‘railroad jargon’’ dealing with ‘‘overhead through rates’’ 
and the ‘‘rate-break’’ combination. In the belief that much of the 
court’s discussion is of interest, rather lengthy quotation from the 
opinion follows: 


Since the transit privilege is at the core of this litigation, a brief 
exposition of its mechanics and manipulations becomes necessary. The 
privilege of transit enables grain to be shipped from point A to point B, 
there to be stored, marketed, or processed, and later reshipped to point 
C at a rate less than the combination of the separate rates from A to B 
and B to C. See Transit Case, 24 I. C. C. 340; A. T. & 8. F. Ry v. 
United States, 279 U. S. 768, 777-79 ; Locklin, Economics of Transporta- 
tion (1935) 122-23, 629-31. The shipper pays the local rate on the in- 
bound shipment to the transit point, B in our illustration. A receipted 
freight bill specifying the point of origin, the rate paid, and other 
pertinent data, is recorded with the transit bureau as evidence of inten- 
tion of further transportation of the inbound grain or its equivalent. 
When the outbound shipment is tendered to the carrier, the freight bill 
is surrendered in order that the shipper may obtain an outbound rate 
lower than that which he would otherwise be compelled to pay. The 
privilege belongs, as it were, to both the grain and its shipper. ‘‘The 
benefit attaching to grain shipped into the primary market is commonly 
so broad that it is transferable not only to another owner of the same 
grain, but to like grain coming from the same grain point.’’ A. 7. & 
8. F. Ry. v. United States, 279 U. 8. 768, 778. 

This privilege was available in the primary markets under two 
different rate schemes: (1) the ‘‘overhead through rate’’ and (2) the 
‘‘rate-break combination.’’ 
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(1) An overhead through rate is the rate from an originating point 
to the final destination, or to a gateway like Chicago, via a particular 
point. Thus, on a shipment of grain from Enid, Okla., to Chicago via 
Kansas City, the overhead through rate was 38.5 cents per hundred 
pounds. Under this rate, grain reaching Kansas City could receive the 
various privileges of transit upon payment of 23.5 cents (the local rate 
from Enid to Kansas City) upon the inbound shipment, and the differ- 
ence (known as the ‘‘transit balance’’) between the overhead through 
rate, 38.5 cents, and the 23.5 cents inbound rate, upon the outbound 
shipment. 

(2) On a ‘‘rate-break’’ basis, however, grain moved on a combina- 
tion of the local or flat rate from the originating point to the primary 
market and the ‘‘proportional’’ rate from that market to a gateway or 
the final destination. The primary markets therefore came to be known 
as ‘‘rate-break’’ points. The ‘‘proportional’’ rate, representing an aver- 
age of transit balances under overhead through rates, was designed to 
offset the competitive advantages of lines going through rate-break points 
as against lines starting there. The significance of the rate-break com- 
bination lay in the fact that for many points of origin there were no 
overhead through rates. In the above example, the proportional rate on 
outbound grain shipments from Kansas City to Chicago was 17.5 cents. 
The applicable rate on a shipment of grain from an originating point 
having no through rate to Chicago via Kansas City, with or without 
transit at Kansas City, was a combination of the local rate to Kansas 
City and the proportional rate from Kansas City to Chicago. 

Thus, the difference between the two systems permitting transit at 
primary markets was the rate at which the outbound traffic moved. 
Under the rate-break combination the outbound shipment moved at the 
proportional rate; under the overhead through rate, it moved at the 
transit balance. The availability of these two rate bases, the Commission 
found, gave rise to serious discriminations: ‘‘Whether outbound ship- 
ments are at proportional rates or transit balances depends upon the 
selection of the inbound freight bill. If the inbound freight bill covers 
a shipment from an origin point from which there is no overhead route 
with transit to final destination, the outbound shipment is at the propor- 
tional rate. But grain from a point from which there is no overhead 
rate with transit can, under present practice, be substituted for grain 
from a point from which there is such an overhead rate with transit, and 
can be forwarded, upon presentation of the inbound expense bill cover- 
ing inbound transportation from the latter point, at the transit balance 
due that expense bill.’’ 164 I. C. C. 619, 634. 

“‘The uncertainty in advance as to the outbound basis of charge 
arises from the dependence of that charge upon a check of the individual 
shipper’s range of inbound billing. The outbound charge will be a 
transit balance if the inbound freight bill surrendered covers a shipment 
from an origin from which there is a one-factor through rate less than 
the rate-break combination, and will be the higher proportional rate if 
the inbound freight bill surrendered covers a shipment from an origin 
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from which there is no such one-factor through rate. Transit balances 
will vary with the measure both of the through rates and of the inbound 
rates to the transit point. 

‘‘The advantage to the user of the transit balance over the user of 
the higher proportional rate is evident, and increases in the ratio of the 
increase in the storage capacity of the respective cash-grain dealers at 
the rate-break markets. In other words, the greater the storage capacity 
the wider the selection of inbound billing and proportionately more 
transit balances.’’ 205 I. C. C. 301, 335. 

In the judgment of the Commission these practices ‘‘tended to dis- 
rupt the rate-break combinations, disorganize the general rate structure, 
make uncertain in advance the outbound basis of charge, give an undue 
preference to the users of transit balances over the users of proportional 
rates, depress the price of grain at the rate-break markets and, by direct 
reflection, at the country points, and reduce the revenues of the car- 
riers.’’? 205 I. C. C. 301, 334. 

Thus, the issue before the Commission was ‘‘whether the rates 
through the primary markets shall be made on the combination of flat 
rates to and proportional rates from the markets exclusively, or in part, 
or at all.’’ Putting in the balance all the complex and conflicting in- 
terests, the Commission reached these conclusions: ‘‘Just so long as 
transit balances remain a substantial factor in the adjustment of rates 
from the primary markets, just so long will there be undue preferences 
between outbound shippers, as well as general instability in rates result- 
ing from shippers seeking the translation of transit balances into pro- 
portional rates. . . . The best interests not only of the primary markets, 
but of the producer, consumer, and carrier will be served by the fullest 
possible application of the rate-break combinations through primary 
markets.’’ 164 I. C. C. 619, 644-45. 

Accordingly it prescribed new rate-break combinations and made 
them applicable to transit both at primary markets and at interior points 
on routes passing through such markets. The exclusive rate-break com- 
binations were not made applicable to interior points not on routes 
passing through rate-break markets because the rate-break combinations 
had no relevance to these points. 164 I. C. C. 619, 645; 173 I. C. C. 511, 
516-17. 

A concrete illustration will rob this railroad jargon of its mystery. 
The through rate over numerous routes from Kansas City to Chicago 
was 16 cents. Some of these routes pass through Omaha, from which 
the proportional rate was also 16 cents. Other routes from Kansas City 
to Chicago do not pass through Omaha. Interior points like Falls City 
and Nebraska City, which are on routes through Omaha, had to pay 
6% cents, the local rate to Omaha, plus 16 cents, the proportional rate 
from Omaha to Chicago. But other interior points lying between Kansas 
City and Chicago on routes not passing through Omaha were required 
to pay only the 16 cents through rate. The net result was that interior 
points on routes passing through rate-break markets were placed at a 
substantial competitive disadvantage with interior points not on such 
routes. 
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Dealers at the interior points on routes passing through rate-break 
markets like Omaha petitioned the Commission to modify its orders so 
as to remove this discrimination between interior points. They urged 
on the Commission that inasmuch as the fundamental purpose of the 
rate-break combinations was the establishment of uniform proportional 
rates on outbound shipments from primary markets, this purpose would 
not be frustrated if, in order to meet the lower through rate over com- 
petitive routes, transit on the through rate were permitted at interior 
points on routes through rate-break markets. The Commission found that 
the requested modification would remove the discrimination between 
interior points without subjecting the primary markets to any new sub- 
stantial competitive disadvantages. 215 I. C. C. 83, 92-3. It found that 
under transit on an overhead through rate, dealers at interior points 
operated under important competitive disadvantages. The through rates 
were applicable only on ‘‘reasonably direct,’’ not ‘‘markedly circuitous’”’ 
routes, and outbound shipments from the transit point were usually 
limited to the rails of either the inbound carrier or a carrier partici- 
pating with it in a joint rate via the transit point. Dealers at rate-break 
markets, on the other hand, were free from such restrictions as to cireuity 
of routes and choice of outbound carrier. The proportional rate was 
applicable to all lines from primary market to destination regardless of 
the inbound shipment’s point of origin. The Commission found this to 
be a ‘‘substantial advantage to the transit operators at the rate-break 
markets over the transit operators at the interior transit points.’’ 215 
I. C. C. 83, 91. Accordingly, it modified its previous orders so as to 
permit transit at interior points on routes passing through a primary 
market ‘‘on the basis of a lower rate in effect over a competing route 
between the same points.’’ 215 I. C. C. 83, 93. 

To give this order practical application: At all interior points lying 
on routes from Kansas City to Chicago, transit privileges were available 
at the 16 cents rate, while shipments stopping for transit at primary 
markets along such routes, e. g., Omaha, Atchison, Leavenworth and St. 
Joseph, could move only at the rate-break combination of the 614 cents 
inbound rate and the 16 cents outbound proportional rate. 

The crux of this litigation is the validity of the differentiation be- 
tween primary markets and interior points thus made by the Commission 
in setting of the whole history of grain rate regulation. 

Dealers at the primary markets complained against this differentia- 
tion. The Commission again canvassed the perplexing factors of the 
tangled problem before it. After pointing out that at the earlier stages 
of the grain raté inquiry ‘‘especially the markets’’ had supported the 
system of ‘‘rate-breaks at market points and overhead rates with transit 
at local points,’’ the Commission observed : ‘‘ No extensive rate structure 
can be made perfect nor can any rate structure be made permanent in 
any real sense in a changing world. . . . The two Grain cases together 
have demonstrated the impossibility, even on the part of those most ex- 
perienced, most competent, and most expert, of seeing in advance the 
consequences of the particular changes in rates and practices here under 
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consideration. Apparently nothing but experience can furnish a demon- 
stration, and even the demonstration of experience may not prove to be 
conclusive unless it can be had on a scale sufficiently large and at inter- 
vals of time sufficiently close, and under substantially similar condi- 
tions.’’ 223 I. C. C. 235, 245-46. It took occasion to recall these guiding 
considerations from its first report: ‘‘It would be impossible to take any 
comprehensive action without adversely affecting certain of the conflict- 
ing interests upon this record. Nothing but experience can demonstrate 
what the effect will be regarding certain of these issues. .. . All parties 
should cooperate to make careful note of the effect upon their interests, 
with the view to bringing to our attention from time to time, after a 
reasonable trial, those situations which may require further considera- 
tion.”’ 164 1. C. C. 619, 698. To yield to the wish of the dealers of the 
primary markets would, the Commission found, work ‘‘a hardship upon 
the milling industry at many intermediate points, with little or no bene- 
fit to the markets, which would still be at a disadvantage in competing 
with other rate-break markets and interior points on lower-rated routes.’’ 
223 I. C. C. 235, 245. It concluded, therefore, that the record did not 
justify the mandatory order sought by the markets. Instead it author- 
ized the carriers by appropriate tariffs to make ‘‘restricted departures 
from the exclusive application of proportional rates at rate-break points 
for a limited period of time’’ upon condition that such departures 
‘should be surrounded by such effective safeguards as will make it im- 
possible to reestablish’’ the discriminations incident to the double system 
of rates at primary markets. 223 I. C. C. 235, 246. 

The carriers having declined to act on this authorization, the mar- 
kets again sought a compulsory order. Upon reargument, the Commis- 
sion concluded that ‘‘the granting of the transit requested would break 
down the rate-break adjustment prescribed in the Grain Case; that said 
adjustment should be abandoned, if at all, only upon demonstration of 
its failure as a workable adjustment, over an adequate period of normal 
conditions in the grain trade; that such a test has not been given the 
adjustment.’’ 229 I. C. C. 9, 16. Accordingly, the Commission dis- 
missed the complaints and withdrew its previous permission to the car- 
riers voluntarily to establish the rates requested by the primary markets. 
After a second reargument the Commission adhered to this conclusion. 
231 I. C. C. 793. 

The appellants do not claim that the Commission’s findings are 
devoid of proof or that they were reached without observance of appro- 
priate procedures. Their claim, in substance, is that whatever benefits 
the double system affords the primary markets are natural advantages, 
and that to deprive them of these advantages works an unlawful discrim- 
ination. 

The Act forbids the Commission to establish a rate structure which 
would give one transit point an ‘‘undue or unreasonable preference or 
advantage’’ and would subject another point to an ‘‘ undue or unreason- 
able prejudice or disadvantage.’’ But this does not mean that the law 
compels identity of treatment for like services at different places. It 
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prohibits only ‘‘undue”’ or ‘‘unreasonable’’ discriminations. ‘‘ Whether 
a preference or advantage or discrimination is undue or unreasonable or 
unjust is one of those questions of fact that have been confided by Con- 
gress to the judgment and discretion of the Commission . . ., and upon 
which its decisions, made the basis of administrative orders operating in 
futuro, are not to be disturbed by the courts except upon a showing that 
they are unsupported by evidence, were made without a hearing, exceed 
constitutional limits, or for some other reason amount to an abuse of 
power.’’ Manufacturers Ry. Co. vs. United States, 246 U. S. 457, 481; 
see Nashville Ry. vs. Tennessee, 262 U. S. 318, 322; United States vs. 
Chicago Heights Trucking Co., 310 U. 8S. 344, 352-53. 

The process of rate making is essentially empiric. The stuff of the 
process is fluid and changing—the resultant of factors that must be 
valued as well as weighed. Congress has therefore delegated the enforce- 
ment of transportation policy to a permanent expert body and has 
charged it with the duty of being responsive to the dynamic character 
of transportation problems. Cf. Railroad Commission vs. Rowan ¢ 
Nichols Oil Co., 310 U. S. 573, 581, 82. 

The wisdom of the narrow scope within which Congress has confined 
judicial participation in the rate-making process is strikingly vindicated 
by the history of this controversy. The Commission’s laborious investi- 
gation into the grain rate structure disclosed that discriminations were 
inseparable from the operation, side by side, of two systems of rates 
allowing transit of grain at primary markets. This basic finding is not 
challenged. And it is this fact which created the problem for solution 
by the Commission. There was no ready answer either in law reports 
or in economic experience. Any solution had to rest on informed judg- 
ment. And judgment in a situation like this implies, ultimately, proph- 
ecy based on the facts in the record as illumined by the seasoned wisdom 
of the expert body. In this perspective, the Commission had several 
choices before it, but all inevitably rested upon trial and error. It might 
have .established the overhead through rate as the exclusive basis of 
transit at primary markets. It might have banked on the exclusive 
rate-break combination. It might have abolished the privilege of free 
transit entirely. Of only one thing could the Commission be completely 
certain ; no action could be taken without ‘‘adversely affecting certain of 
the conflicting interests.’’ 164 I. C. C. 619, 698. Weighing the prospec- 
tive gains and hurts which were part of all of the proposed remedies, the 
Commission decided upon the exclusive rate-break combination. It did 
so, however, with full recognition that the wisdom of its action had to 
meet the test of experience. Therefore, it treated its conclusion as part 
of a continuing process, and requested the parties to give the system 
which it adopted a ‘‘reasonable trial,’’ contemplating such further con- 
sideration as the practical operation of the system would require. The 
Commission refused the modifications asked by the appellants because 
the rate-break adjustment was ‘‘entitled to a thorough test over an ade- 
quate period of normal conditions in the grain trade’’ and it had ‘‘re- 
ceived no such fair test up to the present time.’’ To grant the requested 
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modifications would ‘‘break down the rate-break adjustment.’’ 229 I. 
C. C. 9, 15-16. These findings are incontestable. 

That the Commission itself was of divided mind in the successive 
stages of this controversy emphasizes that the problem is enmeshed in 
difficult judgments of economic and transportation policy. Neither rule 
of thumb nor formula nor general principles provide a ready answer. 
We certainly have neither technical competence nor legal authority to 
pronounce upon the wisdom of the course taken by the Commission. It 
is not for us to tinker with so sensitive an organism as the grain rate 
structure only a minor phase of which is caught in the record before us. 
If we were to grant the relief sought by the appellants, we would be 
restoring evils which the exclusive rate-break adjustment was designed 
to remove—evils which, for all we know, would be far more serious than 
those complained of by the appellants. 

What we have said sufficiently disposes of the suggestion that the 
orders of the Commission must be stricken down because they wipe out 
natural competitive advantages of the primary markets. A rate struc- 
ture found to involve serious discriminations among shippers, carriers, 
and transit points alike, is hardly a manifestation of nature beyond the 
Commission’s power to repair. 





Non-absorption of switching charges on non-competitive traffic. 


Northern Pacific Ry. Co. v. United States. (41 Fed. Supp. 439.) 


The United States District Court for the District of Minnesota has 
sustained an order of the Commission requiring railroads to desist from 
the practice of imposing switching charges at destination on shipments 
of grain in non-competitive traffic while absorbing such charges on ship- 
ments in competitive traffic. The court held that the Commission’s ruling 
that the practice of the railroads of absorbing switching charges on 
shipments of grain, grain products and seed at Minneapolis, St. Paul, 
Duluth, and Superior when the shipments originated from areas served 
by more than one carrier, but requiring shippers to bear such expense 
when shippers were in non-competitive traffic, was unreasonable, was 
supported by the finding that that practice defeated the purpose of the 
grain rate structure by producing total charges to and from those mar- 
kets relatively higher than to and from all other markets in the midwest, 
and that transportation or competitive factors did not justify a differ- 
ence in the practices at the various markets. 

















Meetings of Regional Chapters 


Chicago Chapter 
C. W. Stadell, Chairman, T. M., Illinois Coal Traffic Bureau, 307 
North Michigan Avenue, Chicago, Illinois. 
Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House. Chicago. 


District of Columbia Chapter 

John R. Turney, Chairman, 1001-15th St., N. W., Washington, D. C. 

Meets: 12.30 P. M. Third Tuesday of each month. Hay-Adams 
House. Washington. D. C. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 


A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 


Minneapolis Chapter 
(Ninth District Chapter) 
George H. Shafer, President, G. T. M., Weyerhaeuser Sales Com- 
pany, First National Bank Building, St. Paul, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., Min- 
neapolis. 
Pittsburgh Chapter 
Joseph C. Beck, Chairman, A. G. T. M., Gulf Retining Company, 
Gulf Building, Pittsburgh, Pennsylvania. 
Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 
San Francisco Chapter 
W. G. Stone, Chairman, Chamber of Commerce, 917-7th St., Sacra- 
mento, California. 
Meets: Palace Hotel, San Francisco, California—quarterly. 





N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
— other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense, with the 
approval of the vice-president of the district, organize and maintain district and local 
— which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association. 
provided. however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article 1V) 

(Sample charter, i.e.. that of the District of Columbia Chapter. will be found on 
pages 120-122 of December. 1939 Journa) 
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1. C. C. Proceedings as Participated in by Secretary of Agriculture. 


The Chicago Chapter held its regular monthly meeting in the 
Chicago Traffic Club Rooms at the Palmer House on Friday, February 
6th. Mr. Haskell Donoho, Senior Attorney, U. 8. Department of Agri- 
eulture spoke informally on ‘‘Participation by the Secretary of Agri- 
culture in Proceedings before the Interstate Commerce Commission.’’ 





Charles Donley Addresses Pittsburgh Chapter. 


The usual monthly meeting of the Pittsburgh Chapter was held on 
January 26th in the rooms of the Traffic Club of Pittsburgh. Mr. Charles 
Donley, Vice-President of this Association, was the speaker. His subject 
was ‘‘Part III, Interstate Commerce Act, Regulation of Water Trans- 
portation.”’ 





Procedure in Railroad Abandonments. 


On Tuesday, February 10th, the Minneapolis Chapter held its meet- 
ing at the Y. M. C. A. at 6:00 P. M. The guest speaker for the evening 
was John ©. DeMar, Assistant Counsel in the reorganization of the 
Minneapolis & St. Louis Railroad, whose subject was Procedure in Rail- 
road Abandonments. 





Chapters furnished with Proposed Revision of |. C. C. Rules of 
Practice. 


The Executive Secretary sent copies of the Proposed Revision of 
the I. C. C. Rules of Practice to all Chairmen of our Regional Chapters 
when this document was released by the Commission. Appropriate 
Committees have been appointed and the proposed revision will be the 
subject of discussion at the next monthly meetings of the Chapters. 
Recommendations made by the various Regional Chapters should be in 
the hands of the Executive Secretary not later than March 15th in 
order that they may be transmitted to the Commission. The Commission 
is anxious to have the reaction of individuals practicing before it with 
respect to the new rules, and the suggestion is made that any person who 
has not seen the proposed revision who wishes same should write to the 
Executive Secretary for a copy so his individual views may be presented 
to the Commission in writing before March 20th. 






























Association of 
Interstate Commerce Commission 
Practitioners 


APPLICATION FOR MEMBERSHIP 


Nc cdelet cutee ebidsci shirk opancinsanssndsonass Sere ae ee taal a a cs actin hereby make 
(Please print) 


application for membership in the Association of Practitioners Before the Interstate 
Commerce Commission. 


1. My office address is 


3. | was admitted to practice before the Interstate Commerce Commission, 


a), 
under I-b, Paragraph (b), of the Rules of Practice of the Commission, by certificate 


and order dated 
standing of the bar of that Commission. 


4. (For those admitted under Paragraph (a) ). 


..and am now a member in good 


| was admitted to practice as an 
attorney at law by the .............. 


5. (For those admitted under Paragraph (b) ). My occupation iS... cesses ' 


vesscueeeeey @Nd | am employed by, or am affiliated 


(Signature of Applicant) 
Application not accepted unless accompanied by check. Annual dues, includ- 


ing Journat, $6.00. If application is filed between October Ist, and March 
3ist, $6.00. If filed between March 3lst and September 30th, $3.00. 





